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STATE OF NEBRASKA, APPELLEE, V. MERLE D. CARLSON,
APPELLANT.
406 N.W.2d 139

Filed May 22, 1987. No. 86-996.

Sentences. Although a trial judge should take into account facts obtained from a
victim’s statement under the provisions of Neb. Rev. Stat. § 29-2261 (Reissue
1985), as he or she should consider all facts pertinent to sentencing, a judge must
not and cannot allow the judgments and conclusions of the victim to be
substituted for those of the court in imposing sentence. To do so constitutes an
abuse of discretion.

Appeal from the District Court for Dawes County: PauL D.
EmPpsoN, Judge. Affirmed as modified.

Paul W. Snyder of Van Steenberg, Brower, Chaloupka,
Mullin & Holyoke, P.C., for appellant.

Robert M. Spire, Attorney General, and Janie C.
Castaneda, for appellee.

KRrivosHa, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

PER CURIAM.

Defendant was sentenced to concurrent terms of 5 years’
imprisonment following pleas of no contest to Class IV felony
charges of selling mortgaged property and causing a false entry
on the books of a financial institution. He appeals, contending
the sentences were excessive under the circumstances. We agree.

There is no question but that the defendant and his wife,
Patricia, misrepresented the existence of certain livestock,
which they mortgaged to two different financial institutions,
and sold some of the livestock they actually owned without
permission and without paying the entire proceeds to the
mortgage holders.

However, considering the facts that defendant had no prior
record, that this was not a crime of violence, and that his wife,
who was equally culpable, was sentenced to a term of
imprisonment of only 2 years, we believe defendant’s sentence
was excessive. This court may reduce the sentence imposed by
the district court when the sentence is excessive. Neb. Rev. Stat.



HAMMOND v. STREETER 491
Citeas 225 Neb. 491

§ 29-2308 (Reissue 1985).

The sentencing judge appeared to rely heavily upon the
demands of the victims in this case that the punishment be
severe. We realize that Neb. Rev. Stat. § 29-2261 (Reissue 1985)
requires that the presentence investigation report include
statements made by the victim of the crime, or, if not, that the
probation officer preparing the report certify that contact was
made with the victim and an offer made to accept such
statements. A judge should take into account facts obtained
from such source in imposing sentence, as he or she should
consider all facts pertinent to sentencing, but a judge must not
and cannot allow the judgments and conclusions of the victim
to be substituted for those of the court in imposing sentence. To
do so constitutes an abuse of discretion.

The judgment of the district court is modified to provide that
the sentences imposed in this case be reduced to 2 years on each
count, to run concurrently, and, as modified, is affirmed.

AFFIRMED AS MODIFIED.

VIRGIL L. HAMMOND AND RUTH I. HAMMOND, APPELLANTS AND
CROSS-APPELLEES, V. DONALD W. STREETER, JR., DOING BUSINESS
AS STREETER AVIATION, APPELLEE AND CROSS-APPELLANT.

406 N.W.2d 633

Filed May 29, 1987. No. 85-437.

1. Courts: Appeal and Error. On appeal from the county court, the district court is
required toreview the case for error appearing on therecord.

2. Judgments: Appeal and Error. In a law action the disposition of the trial court
has the effect of a jury verdict and is not to be disturbed on appeal unless it is
clearly wrong. When such judgment is not supported by the evidence, it is clearly
wrong and must be set aside.

3. Uniform Commercial Code: Contracts: Sales: Words and Phrases. Neb. U.C.C.
§ 2-709 (Reissue 1980) applies to the sale of goods, which are generally defined
in the code as things which are movable at the time of identification to the
contract for sale.

4. Uniform Commercial Code: Contracts: Sales: Appeal and Error. Even though a
contract for sale of property was a mixed one, for the sale of both “goods” and
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“nongoods,” where the case was presented to the trial court and to this court on
appeal on the theory that the sales article of the Uniform Commercial Code
applied, Neb. U.C.C. §§ 2-101 et seq. (Reissue 1980), the Supreme Court will
dispose of the case on appeal on that theory.

Appeal from the District Court for Buffalo County:
DEWAYNE WoOLF, Judge. Affirmed.

Bruce E. Sandabhl of Person, Dier & Person, for appellants.

Kenneth C. Fritzler of Ross, Schroeder & Fritzler, for
appellee.

KrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

HASTINGS, J.

The plaintiffs appeal an order of the district court for
Buffalo County, which vacated their judgment for $7,124
obtained in a county court bench trial on their claim for breach
of contract and entered judgment for $124. We affirm.

On April 13, 1983, the plaintiffs conducted an auction sale of
the assets of the Hammond Flying Service, an aerial spraying
business, at the Alma Municipal Airport in Harlan County,
Nebraska. The defendant was the high bidder for a meter, for
which he bid $110; a chemical hose, for which he bid $10; a
mixing tank, for which he bid $4; and the flying service business
itself, for which he bid $7,000. The flying service business was
represented to include three hangars, a paid-up lease on real
estate for 1983, a customer list, an agreement not to compete,
runway markers, and airplane tiedowns. The defendant
delivered a check for $7,124 to the clerk of the sale, but
subsequently stopped payment on the check.

The plaintiffs filed suit for breach of contract, relying on
Neb. U.C.C. § 2-709 (Reissue 1980) at trial as the basis for
recovery. The defendant asserted the affirmative defenses of
breach of warranty, misrepresentation, impossibility of
performance, and failure to mitigate damages. The county
court for Buffalo County entered judgment for the plaintiffs
for $7,124.

On appeal the district court found that the evidence
presented to the county court did not bring the measure of
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damages as to the sale of the flying service within § 2-709. The
district court found that the requirements of § 2-709 were not
satisfied concerning the flying service because the defendant
did not accept the goods and also because there was no proof
that the plaintiffs had made reasonable efforts to mitigate their
damages. The district court thus vacated the county court’s
judgment of $7,124 and entered judgment for $124, the amount
that the defendant had bid for the items other than the flying
service.

On appeal from the county court, the district court is to
review the case for error appearing on the record. Neb. Rev.
Stat. § 24-541.06 (Reissue 1985). In a law action the disposition
of the trial court has the effect of a jury verdict and is not to be
disturbed on appeal unless it is clearly wrong. However, when
such judgment is not supported by the evidence, it is clearly
wrong and must be set aside. Chilton Accts. Rec. Mgmt. v.
Project Life Min., antep. 482,406 N.W.2d 133 (1987).

On appeal to this court the plaintiffs contend that the district
court erred in determining that the evidence did not bring the
measure of damages as to the flying service business within
§ 2-709 and in vacating the county court’s judgment with
respect to the $7,000 that the defendant bid on the business. On
cross-appeal the defendant contends that the district court
erred in not finding for the defendant on the additional grounds
of breach of warranty, misrepresentation, and impossibility of
performance.

The defendant, Donald W. Streeter, Jr., operated an aerial
spraying business in Kearney and Holdrege, Nebraska, ran a
flight school, and was involved in other aviation-related
activities. He and Bruce Allred, who was not made a party to
this action, formed Streeter Aviation for the purpose of
establishing an aerial spraying operation based at the Alma
Municipal Airport.

The plaintiffs, Virgil L. and Ruth 1. Hammond, were
partners in Hammond Flying Service, an aerial spraying
business near Alma, Nebraska. The plaintiffs had run the
spraying business for 19 years and decided to sell the business
and various other items at an auction sale in April 1983. The
sale bill for the auction described the Hammond Flying Service
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as follows: “Includes: Paid up lease on property for year of
1983. (3) Hangers [sic], (1) closed, (2) open, pole and wood
frame, covered with strong barn metal, runway markers and
tie-downs.” At the auction it was announced that the flying
service business included the items described on the sale bill plus
a customer list and a noncompetition agreement. The terms of
the sale were cash.

The Alma Municipal Airport is located next to the Harlan
County Reservoir on land leased from the Army Corps of
Engineers. The lease listed on the sale bill referred to a
privately-owned tract of land adjoining the airport runway. The
-hangars were located partially on this land and partially on land
owned by the federal government. No fuel or chemicals could
be stored or loaded on government land, so the leased tract of
land was used for those purposes.

On the day of the sale the defendant wrote a check for $7,124
payable to “Hammond Sale.” The defendant testified that he
stopped payment on the check sometime between April 13 and
21, 1983, but did not remember the exact date. Payment was
stopped because the defendant and Allred were concerned
about various aspects of the business. The concerns were
brought about when the defendant and Allred learned that the
Alma Municipal Airport was scheduled to be closed in
November 1983 by the Corps of Engineers and that the lease on
the tract of land was only an oral agreement and, according to
Virgil Hammond’s testimony, would expire on May 1, 1983,
and at the time of the sale the land’s owner and the plaintiffs had
not entered into a new lease agreement.

The plaintiffs rely on § 2-709 of the Uniform Commercial
Code as their basis of recovery. Section 2-709 provides in
pertinent part:

(1) When the buyer fails to pay the price as it becomes
due the seller may recover, together with any incidental
damages under the next section, the price

(a) of goods accepted or of conforming goods lost or
damaged within a commercially reasonable time after risk
of their loss has passed to the buyer; and

(b) of goods identified to the contract if the seller is
unable after reasonable effort to resell them at a
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reasonable price or the circumstances reasonably indicate
that such effort will be unavailing.
The defendant’s defense of failure to mitigate damages also
reliesonthe U.C.C.

Neb. U.C.C. art. 2 (Reissue 1980) applies to transactions in
goods. § 2-102. “Goods” are defined in § 2-105 as “all things
(including specially manufactured goods) which are movable at
the time of identification to the contract for sale other than the
money in which the price is to be paid, investment securities
(article 8) and things in action.” Whether § 2-709 applies to the
items involved in the present case depends on whether they are
“goods.” The definition of “goods,” as used in article 2,
stresses the element of “movability” of the item in question.
Guaranteed Foods v. Rison, 207 Neb. 400, 299 N.W.2d 507
(1980). Because the meter, chemical hose, and mixing tank on
which the defendant bid were movable at the time of their
identification to the contract for sale, they clearly fall within the
U.C.Cs definition of “goods.” The defendant took possession
of the three items after the sale, and thus § 2-709 was properly
applied to the sale of those items.

Whether article 2 of the U.C.C. was properly applied to the
sale of the flying service business depends on whether such a
sale is a “transaction in goods.” In the present case, as is often
true in the sale of a business, the sale of the Hammond Flying
Service involved a mixed sale of goods, such as the runway
markers, and nongoods, such as the lease on real estate.
However, both parties concede and argue that the case was tried
as and argued in this court as a § 2-709 case.

For that reason, we will dispose of the case on appeal on the
theory on which it was presented to the trial court and to this
court. In O’Keefe Elevator v. Second Ave. Properties, 216 Neb.
170, 173, 343 N.W.2d 54, 56 (1984), we said:

We observe that although the contract involved is a
mixed one, both for the sale of goods as defined by Neb.
U.C.C. § 2-105(2) (Reissue 1980) and for services, the
parties tried this case on the theory that the sales article of
the Uniform Commercial Code (article 2) applies. That
being the case, we make no independent analysis of the
issue, and assume for the purposes of this case, without
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deciding, that the contract does in fact come within the
purview of the sales article of the Uniform Commercial
Code, which encompasses transactions in goods. Neb.
U.C.C. § 2-102 (Reissue 1980). See Kearney Clinic Bldg.
Corp. v. Weaver, 211 Neb. 499, 319 N.W.2d 95 (1982),
stating that this court will dispose of a case on appeal on
the theory on which it was presented to the trial court.

Under the approach used in O’Keefe Elevator, it appears
that the district court in the present case was correct in vacating
the county court’s judgment because there was no proof by the
plaintiffs that reasonable efforts were made to resell the
business assets at a reasonable price after the defendant failed
to complete the purchase, as required by § 2-709. When the
plaintiff Virgil Hammond was asked whether he had made any
attempt to sell the Hammond Flying Service to anyone other
than the defendant since April 13, 1983, Hammond said,
“Good gracious, no.” In addition, although the plaintiffs
contend that the circumstances reasonably indicated that such
an effort to resell would have been unavailing and resale efforts
thus excused under § 2-709, the district court found that the
hangars have some value, indicating that efforts to resell at least
some of the business assets might not have been unavailing.
Also, the district court found that acceptance was not proven.
See French v. Sotheby & Company, 470 P.2d 318 (Okla. 1970)
(to recover under § 2-709, the record must show that goods
were accepted, or that they were lost after risk had passed to
defendant, or that plaintiff was unable to sell them at a
reasonable price).

Defendant concedes that he took possession of the meter,
chemical hose, and mixing tank, for which he bid $124, and he
raises no objection to that sale. Accordingly, the judgments in
that amount, which were entered by both the county court and
the district court, were correct.

Because we find in favor of the defendant on the issue of
§ 2-709, it is not necessary for us to consider his cross-appeal.

The judgment of the district court is affirmed.

AFFIRMED.



INTERSYSTEMS, INC. v. FARMERS CO-OP EXCH. 497
Cite as 225 Neb. 497

INTERSYSTEMS, INC., ANEBRASKA CORPORATION, FORMERLY
DOING BUSINESS AS INTERNATIONAL-STANLEY CORPORATION, A
NEBRASKA CORPORATION, APPELLANT, V. FARMERS CO-OP
EXCHANGE, WAUNETA, NEBRASKA, APPELLEE.

406 N.W.2d 344

Filed May 29, 1987. No. 85-536.

Appeal from the District Court for Chase County: JAck H.
HenDRIx, Judge. Affirmed.

Anthony J. Fejfar of Baird, Holm, McEachen, Pedersen,
Hamann & Strasheim, for appellant.

Gregory B. Bartels of Crosby, Guenzel, Davis, Kessner &
Kuester, for appellee.

KRrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, SHANAHAN,
and GRANT, JJ.

PER CURIAM.

InterSystems, Inc., appeals from the judgment entered for
Farmers Co-op Exchange (Farmers). InterSystems filed an
action based on Farmers’ alleged breach of contract and prayed
for damages from Farmers. In its answer, Farmers claimed that
InterSystems breached the contract. The case was tried to the
court. Both parties presented evidence supporting their
respective contentions. The trial court found that InterSystems
had breached the contract with Farmers and that the parties
had mutually terminated the contract. As we expressed in A &
L Equip. v. Schardt, 217 Neb. 653, 653-54, 349 N.W.2d 924,
925 (1984): '

In a law action tried to the court, the findings of the trial
court have the effect of a jury verdict and will not be
disturbed on appeal unless clearly wrong. In a nonjury law
action the evidence must be considered in the light most
favorable to the successful party, with conflicts resolved in
favor of the successful party, who is entitled to the benefit
of every inference which can be reasonably deduced from
the evidence.

There is evidence to support the trial court’s findings. The
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findings of the trial court are not clearly wrong. The judgment
of the trial court is affirmed.

AFFIRMED.
CAPORALE, J., not participating.

K.S.R., APPELLANT, V. NOVAK AND SONS, INC., DOING BUSINESS AS
NOVAK AND SONS REALTY, A CORPORATION, APPELLEE.
406 N.W.2d 636

Filed May 29, 1987. No. 85-592.

1. Landlord and Tenant: Negligence. A landlord has a duty to protect a tenant
against the foreseeable criminal acts of a third person.

2. Negligence: Proximate Cause: Trial. Questions of foreseeability, negligence, and
proximate cause are questions for the trier of fact.

Appeal from the District Court for Douglas County:
THEODORE L. CARLSON, Judge. Reversed and remanded.

JohnJ. Bedel and Jon H. Johnson, for appellant.

William J. Dunn of Gross, Welch, Vinardi, Kauffman &
Day, P.C., for appellee.

KRrivosHaA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

WHITE, J.

This is an appeal from the district court for Douglas County.
K.S.R. appeals from the district court’s order granting the
appellee’s motion for summary judgment.

In her petition appellant alleged that the appellee, Novak and
Sons, Inc., doing business as Novak and Sons Realty, failed to
provide adequate security to persons living in the apartment
complex owned and operated by Novak and failed, though
requested to do so, to repair the lock on the front door of
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appellant’s apartment, and, as a result thereof, appellant was
sexually assaulted in her apartment. Taking a view most
favorable to appellant of the evidence adduced at the hearing
on the motion for summary judgment, the facts appear as
follows.

In August of 1980 the appellant lived in an apartment
building located at 1965 Jones Street in Omaha, Nebraska,
owned and operated by Novak. The apartment complex was
not equipped with locks on the outside doors, and thus the
common areas were accessible to any person wishing entrance.
On August 27, 2 days before the assault which gave rise to these
proceedings, the appellant observed James Quarrels
masturbating in a laundry room directly across from her
apartment. The incident was reported to the police, who
interviewed the appellant in connection with her report. The
appellant next saw Quarrels on the evening of August 29, at
approximately 8:30, in her apartment, at which time she was
sexually assaulted at knifepoint.

Approximately a week prior to the assault, the door to the
appellant’s apartment was kicked in and the dead-bolt lock on
the door separating the apartment from a common hallway was
broken. Appellant reported the incident to the apartment
manager and made daily requests that the lock be repaired. No
action was taken to repair the lock until the morning after the
assault. The assailant, Quarrels, had a history of frequenting
the building. The building manager, in his deposition,
acknowledged that Quarrels had been caught several times
masturbating in the building. The manager told the police that
the assailant had previously broken into a tenant’s apartment
and stood naked at the foot of her bed in a nearby building
owned and managed by Novak. The apartment manager also
told the police that the appellant’s building has lost 8 to 10
tenants as aresult of Quarrels’ activities.

K.S.R. alleges as error that the district court incorrectly
found that the landlord had no duty to protect his tenants from
the criminal activities of third parties, that a landlord has no
contractual duty to protect his tenants, and that the alleged
negligence of the landlord furnished only a condition and not a
proximate cause of the injuries suffered by K.S.R. Finding that
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there exists a question of fact which prevents the granting of
summary judgment, we reverse.

Addressing appellant’s first assignment of error, we note that
our review of a lower court’s decision granting a motion for
summary judgment is limited to a determination of whether a
genuine issue of fact exists, as opposed to deciding the issue.
Gilbert v. City of Tekamah, 221 Neb. 614, 379 N.W.2d 758
(1986). When viewing a motion for summary judgment, the
evidence must be viewed most favorably toward the party
against whom the motion is directed. Marshall v. Radiology
Assoc., antep. 75,402 N.W.2d 855 (1987).

The district court order correctly held that a landlord is not
aninsurer of a tenant’s safety. However, a landlord has a duty to
protect a tenant against the foreseeable criminal acts of a third
person. C.S. v. Sophir, 220 Neb. 51, 368 N.W.2d 444 (1985).
The issue of foreseeability in the context of assaults upon
tenants has been addressed by this court in the cases of C.S. v.
Sophir, supra, and Childersv. LCW Apartments, 214 Neb. 291,
333 N.W.2d 677 (1983). In C.S. v. Sophir, supra at 53, 368
N.W.2d at 446, this court held: “Under the facts as alleged in
this case, it would be unfair to impose a duty upon the landlord
based on a single prior assault at the complex.”

The case at hand is readily distinguishable from Sophir. In
the instant case repeated intrusions with related objectionable
sexual conduct by the assailant were known to the landlord.
Here, unlike Sophir, there was a history of criminal activity at
the leased premises.

In Childers we merely noted that in excluding evidence of
criminal activity the trial court does not abuse its discretion
unless it can be shown that the activities are similar to the
incident which is the subject of the suit. Other courts have
imposed liability upon landlords for the criminal acts of third
parties where such acts were reasonably foreseeable. In Waters
v. New York City Housing Authority, 69 N.Y.2d 225, 228, 505
N.E.2d 922, 923, 513 N.Y.S.2d 356, 357 (1987), the New York
Court of Appeals wrote:

It is also now beyond dispute that a landlord, private or
public, may have a duty to take reasonable precautionary
measures to secure the premises if it has notice of a
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likelihood of criminal intrusions posing a threat to safety

[citations omitted]. . . . [A] building owner who breaches

such a duty may be held liable to an individual who is

injured in a reasonably foreseeable criminal encounter

that was proximately caused by the absence of adequate

security [citations omitted].
Although the facts differ from the case at hand in that they
involved a young woman being accosted on the street and
forced to the roof of the apartment building, where she was
sexually assaulted and robbed, the opinion accurately
summarizes the responsibilities of a landlord to provide, and
the rights of tenants to be provided, a safe place to live. See,
Kline v. 1500 Massachusetts Avenue Apartment Corp., 439
F.2d 477 (D.C. Cir. 1970); Paterson v. Deeb, 472 So. 2d 1210
(Fla. App. 1985); Gomez By and Through Munoz v. Ticor, 145
Cal. App. 3d 622, 193 Cal. Rptr. 600 (1983); Sawyer v. Carter,
71 N.C. App. 556,322 S.E.2d 813 (1984); Annot.,43 A.L.R.3d
331 (1972). Questions of foreseeability, negligence, and
proximate cause are questions for the trier of fact. Brown v.
Nebraska PP Dist., 209 Neb. 61, 306 N.W.2d 167 (1981);
Annot., 72 A.L.R.3d 1269 (1976). We are unable to state as a
matter of law that the assault by Quarrels on a tenant was not
reasonably foreseeable.

REVERSED AND REMANDED.
BosLauGH and HASTINGS, JJ., concur in the result.

BERYL ANNDAHL, APPELLEE, V. CARL L. DAHL, APPELLANT.
406 N.W.2d 639

Filed May 29, 1987. No. 85-633.

Appeal from the District Court for Kearney County:
WiLLiaAM G. CAMBRIDGE, Judge. Affirmed.

Earl J. Witthoff of Perry, Perry, Witthoff, Guthery, Haase &
Gessford, P.C., for appellant.
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Sarah J. Shofstall of Sidwell & Shofstall, for appellee.

KRrivosHA, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

PER CURIAM.

Carl L. Dahl, respondent, appeals from the decree of the
district court for Kearney County dissolving the marriage
between him and petitioner, Beryl Ann Dahl. In his appeal the
respondent alleges that the district court erred in its division of
the marital estate of the parties and in awarding an amount of
alimony to petitioner which is patently unfair and which is not
based on the considerations and requirements of Neb. Rev.
Stat. § 42-365 (Reissue 1984).

The division of marital property in a dissolution action is a
matter entrusted to the sound discretion of the trial judge,
which, on appeal, will be reviewed by this court de novo on the
record, and in the absence of an abuse of that discretion, the
decision of the trial court will be affirmed. In such a review,
where the evidence is in conflict, this court will give weight to
the fact that the trial court observed and heard the witnesses
and accepted one version of the facts rather than another.
Guggenmos v. Guggenmos, 218 Neb. 746, 359 N.W.2d 87
(1984). In the case on appeal, the only issue presented by
appellant is his contention that the trial court erred in finding
that the appellant’s “testimony is not credible with respect to the
purported disappearance of $184,239.34 of the parties’ savings
....” We have examined the record, and we determine that the
trial court’s finding is fully supported by the evidence. We
further agree with the trial court’s finding that in the
distribution of the parties’ assets, such funds are chargeable to
appellant. The court’s division of the marital assets of the
parties is affirmed.

Appellant also contends the alimony allowance granted to
appellee is unfair. The trial court ordered appellant to pay
alimony of $250 per month for 49 months beginning August 1,
1985, $500 per month for the succeeding 24 months, and $750
per month for the succeeding 156 months. The parties were 42
and 43 years old at the time of the decree and had been married
for 21 years at that time.
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Income tax records before the trial court showed that the
adjusted gross income of the parties between 1977 and 1982
ranged from $10,835 to $21,304 annually; 1983 adjusted gross
income was $31,706. Appellant testified his income in 1984 was
approximately $12,000. Appellee earned approximately $5,000
ayear as a cook in the Axtell, Nebraska, school system.

The parties stipulated in evidence that between March 26 and
July 1, 1984, appellant withdrew $197,082.09 in assets of the
parties from various banks. There is no showing in the record as
to either party’s receiving an inheritance. There is no
explanation in the record as to how this sum of money could be
accumulated on the earnings of the parties.

In view of the fact that the trial court observed the witnesses
and has made a factual determination on the evidence produced
by such witnesses, we will not make any different orders as to
the proper alimony due appellee. Any necessary changes in the
amount of alimony due, or the length of time alimony should be
paid, should be considered at the time either party seeks a
change in the existing court order. At that time, the moving
party can establish facts justifying a change by evidence more
illuminating than that in the record before us.

The trial court’s order is affirmed in its entirety.

AFFIRMED.

RaymonND D. BOREN, APPELLEE, V. STATE FARM MUTUAL
AUTOMOBILE INSURANCE COMPANY, A CORPORATION, ET AL.,
APPELLEES, UNIVERSAL UNDERWRITERS INSURANCE COMPANY, A
CORPORATION, APPELLANT.

406 N.W.2d 640

Filed May 29, 1987. No. 85-720.

1. Declaratory Judgments. Whether a declaratory judgment action is treated as an
action at law or one in equity is to be determined by the nature of the dispute.

2. Appeal and Error. The factual finding of the trial court in a law action tried
without a jury has the effect of a finding made by a jury and will not be set aside
unless clearly wrong.
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3. Insurance: Estoppel. An insurer which gives one reason for its conduct and
decision as to a matter in controversy cannot, after litigation has begun, defend
upon another and different ground.

4. Motor Vehicles: Certificate of Title: Assignments. One who purchases an
automobile and obtains possession thereof but does not obtain a duly assigned
certificate of title thereto acquires no ownership interest in the automobile.

S. Insurance: Contracts: Liability. Where each of multiple applicable automobile
insurance policies contains mutually repugnant language intended to restrict or
escape liability for a particular risk in the event there exists other insurance, the
owner’s policy provides primary coverage and the driver’s policy provides excess
coverage.

6. Insurance: Contracts. Absent ambiguities, language in a policy of insurance is to
be givenits plain and ordinary meaning.

Appeal from the District Court for Lancaster County:
BERNARD J. McGINN, Judge. Affirmed.

Thom K. Cope of Bailey, Polsky, Cada, Todd & Cope, and,
on brief, Stanley FE. Wilson, for appellant.

Patrick W. Healey of Healey, Wieland, Kluender, Atwood &
Jacobs, for appellee State Farm.

KrivosHa, C.J., BoSLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

CAPORALE, J. ‘

Plaintiff-appellee, Raymond D. Boren, brought this action
pursuant to the provisions of Neb. Rev. Stat. §§ 25-21,149
through 25-21,164 (Reissue 1985) for a declaration as to
whether defendant-appellant, Universal Underwriters
Insurance Company, a corporation, or defendant-appellee
State Farm Mutual Automobile Insurance Company, a
corporation, was obligated to pay a $2,092.23 judgment he
obtained against defendant-appellee Julianne H. Byram and
her father, defendant-appellee Harold E. Byram. In seeking a
reversal of the judgment declaring Universal to be the primary
insurer and State Farm to provide only excess insurance,
Universal assigns two errors: (1) the ruling that Universal was
barred by reason of the position it had taken prior to litigation
from denying coverage; and (2) the finding that the Universal
policy provided coverage for the accident giving rise to Boren’s
judgment. We affirm.
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On April 13, 1983, Thomas, Patrick, and Cynthia Herrick
assigned their certificate of title to a 1980 Ford Pinto
automobile to Misle Chevrolet Company, a corporation
engaged in the business of, among other things, the selling of
new and used automobiles. Misle sold the Pinto to Harold E.
Byram and his wife, Janet, on July 9, 1983. The Byrams gave
Misle a check for the purchase price and took possession of the
Pinto on the same day. While Misle gave the Byrams a copy of
the purchase agreement, it did not execute the “reassignment by
licensed dealer” on the certificate of title to the Pinto, nor did it
deliver the duly assigned certificate of title to the Byrams until
July 15, 1983. Although not clear from the record, it appears
that Misle wanted to hold on to the certificate of title until the
Byrams’ check had been paid by the bank.

While driving the Pinto on July 14, 1983, the Byrams’
daughter was involved in an accident with Boren. On that day,
Universal had in force a policy providing garage operations and
automobile hazard coverages to Misle, and State Farm had in
force three separate policies providing automobile liability
coverages to the Byrams and their daughter. None of the State
Farm policies, however, described the Pinto as the owned
automobile to which the policy applies. The limit of liability
under the Universal policy is more than sufficient to cover
Boren’s judgment, as is true of the limit of State Farm’s liability
under any one of its policies.

The first assignment of error questions the correctness of the
trial court’s factual finding that, prior to litigation, Universal
rested its denial of liability on grounds other than a claim that
its policy provided no coverage for the subject occurrence, and
the trial court’s legal conclusion that, as a consequence,
Universal could not now deny that its policy provided coverage.

Our analysis must necessarily begin by determining the scope
of our review. Whether a declaratory judgment action is treated
as an action at law or one in equity is to be determined by the
nature of the dispute. See, State Farm Mut. Auto. Ins. Co. v.
Royal Ins. Co., 222 Neb. 13, 382 N.W.2d 2 (1986); Occidental
S. & L. v. Bell Fed. Credit Union, 218 Neb. 519, 357 N.W.2d
198 (1984). Since no equitable relief is sought, the action is to be
treated as one at law. As a consequence, a jury having been
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waived, the factual finding of the trial court has the effect of a
finding made by a jury and will not be set aside unless clearly
wrong. See, InterSystems, Inc. v. Farmers Co-op Exch., ante p.
497, 406 N.W.2d 344 (1987); State Farm Mut. Auto. Ins. Co. v.
Royal Ins. Co., supra; Occidental S. & L. v. Bell Fed. Credit
Union, supra.

State Farm adduced evidence that prior to this suit’s being
filed, attorney John E. Beltzer, who is associated with the law
firm appearing for Universal in this case and which represented

‘the interests of Julianne and Harold Byram in the underlying
tort action resulting in the money judgment in favor of Boren,
wrote a letter to attorney Richard D. Sievers, who is associated
with the firm representing Boren in the underlying tort action
and in this suit. That letter, a copy of which was sent to
Universal and to attorney Patrick W. Healey, who is associated
with the firm representing State Farm’s interests in this case,
recognized that if Universal were to question whether its policy
provided coverage, Beltzer would have a conflict of interest, in
which case he would withdraw; if, however, Universal would
consent “to not argue that issue,” Beltzer would then continue
acting in “Universal’s defense.” The letter then offers an
analysis of various provisions of the Universal and State Farm
policies and concludes that the best construction from
Universal’s point of view would render Universal’s coverage
excess, and the worst construction from its point of view would
render both the Universal and State Farm coverages primary,
obligating the two companies to share the loss. There is no
claim that Beltzer and his firm withdrew from the
representation of Julianne and Harold Byram in the underlying
tort action. Neither is there any showing that the defense
Universal provided Julianne and Harold Byram through
Beltzer and his firm was under an agreement whereby Universal
reserved whatever policy defenses might operate to relieve it of
liability for any judgment Boren might recover. Indeed, so far
as the record shows, the first time Universal denied liability for
Boren’s judgment was when it answered interrogatories in
garnishment in the underlying tort action. (Unbelievably
enough, this was done through the very same firm of attorneys
which had defended Julianne and Harold Byram in the
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underlying tort action.)

Under the circumstances, it cannot be said the trial court was
clearly wrong in finding that Universal did not assert a lack of
coverage as a ground for refusing to pay the judgment Boren
obtained in the underlying tort action. The denial of coverage
which came after Boren obtained his judgment against Julianne
and Harold Byram came too late. See National Union Fire Ins.
Co. v. Bruecks, 179 Neb. 642, 139 N.W.2d 821 (1966),
concerning the effect of counsel’s role in the matter.

Once the trial court’s factual finding is determined to not be
clearly wrong, the controlling rule of law is that an insurer
which gives one reason for its conduct and decision as to a
matter in controversy cannot, after litigation has begun, defend
upon another and different ground. Mutual Benefit Life Ins.
Co. v. Chisholm, 213 Neb. 301, 329 N.W.2d 103 (1983).
Julianne and Harold Byram were entitled to the full protection
of the Universal policy. Thus, the trial court’s legal conclusion
that Universal is barred from asserting that Julianne and
Harold Byram were not “insureds,” as defined in its policy, and
thus not covered is correct.

That being so, we do not reach the second assignment of
error and need only determine to what extent, if any, Universal
and State Farm become liable under the terms of their
respective policies to pay the money judgment Boren obtained
against Julianne and Harold Byram.

Since the Byrams had not yet received a duly executed
reassignment of the certificate of title to the Pinto, Misle was
the owner of the automobile at the time of the accident giving
rise to Boren’s money judgment. State Farm Mut. Auto. Ins.
Co. v. Royal Ins. Co., 222 Neb. 13, 382 N.W.2d 2 (1986); State
Farm Mut. Auto. Ins. Co. v. Fitzgerald, 214 Neb. 226, 334
N.W.2d 168 (1983); Neb. Rev. Stat. § 60-105(1) (Reissue 1984).
The State Farm policies read that under such a circumstance the
coverages provided are “excess” but do not apply at all if the
nonowned automobile is “OWNED BY ANY PERSON OR
ORGANIZATION IN A CAR BUSINESS” and there exists
“OTHER LIABILITY COVERAGE WHICH APPLIES IN
WHOLE OR IN PART AS PRIMARY, EXCESS OR

CONTINGENT COVERAGE.” The definition of “car
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business” includes a business whose purpose is to sell land
motor vehicles. Thus, the language of the State Farm policies
specifically excludes coverage if there is other insurance.
However, in its answer State Farm prays that it be declared to
provide only excess coverage. Consequently, we ignore the
exclusionary language and read the State Farm policies as
containing excess coverage clauses. The Universal policy reads
that the “insurance afforded by” its garage operation and
automobile hazard coverage “is primary,” except in
circumstances not involved in this controversy.

We have been required on a number of past occasions to
resolve controversies arising because each of the applicable
policies contained mutually repugnant language intended to
restrict or escape liability for a particular risk in the event there
exists other insurance. Where such conflict has existed, we have
held the owner’s policy to provide primary coverage and the
driver’s policy to provide excess coverage. E.g., Jensen v.
Universal Underwriters Ins. Co., 208 Neb. 487, 304 N.W.2d 51
(1981); Bituminous Cas. Corp. v. Andersen, 184 Neb. 670, 171
N.W.2d 175 (1969); Farm Bureau Ins. Co. v. Allied Mut. Ins.
Co., 180 Neb. 555, 143 N.W.2d 923 (1966); Protective Fire &
Cas. Co. v. Cornelius, 176 Neb. 75, 125 N.W.2d 179 (1963);
Turpin v. Standard Reliance Ins. Co., 169 Neb. 233, 99 N.W.2d
26 (1959).

In this case there is no conflict in the language of the
applicable policies. The owner’s policy says it is primary, and
the driver’s policy says it is excess. Absent ambiguities,
language in a policy of insurance is to be given its plain and
ordinary meaning. State Farm Mut. Auto. Ins. Co. v. Royal
Ins. Co., supra; Roth v. Farmers Mut. Ins. Co., 220 Neb. 612,
371 N.W.2d 289 (1985); Kracl v. Aetna Cas. & Surety Co., 220
Neb. 869, 374 N.W.2d 40 (1985); Charley v. Farmers Mut. Ins.
Co., 219 Neb. 765, 366 N.W.2d 417 (1985); Wojcik, Tracing the
Fibers of Asbestos Litigation: When Do An Insurer’s Duties of
Defense and Indemnity Arise?, 36 Fed’n Ins. & Corp. Couns.
Q. 283 (1986). It necessarily follows, therefore, that the trial
court’s judgment declaring the obligations of the parties is
correct and must be affirmed.

AFFIRMED,
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RELATOR, V. FRANK ROUBICEK, RESPONDENT.
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1. Disciplinary Proceedings: Appeal and Error. In disciplinary proceedings, the
Supreme Court reviews the evidence de novo on the record to determine if
discipline of a lawyer should be imposed and, if it should, the extent of the
sanction.

2. Disciplinary Proceedings. Similarity of the substance of a complaint, charge, or
formal charge to the material allegations of pending criminal or civil litigation
shall not in itself prevent or delay disciplinary proceedings against the member
involved in such litigation.

3. Disciplinary Proceedings: Proof. In disciplinary proceedings, the charges must
be established by clear and convincing evidence.

4. Disciplinary Proceedings. An attorney before a court violates his oath as an
attorney if he willfully conceals or misrepresents facts or law material to the
court’s decision.

. In disciplinary proceedings, the extent of the sanction imposed by this

court upon an offending lawyer cannot be controlled by the sanction imposed

upon an equally offending lawyer in the same case in a local proceeding before a

committee on inquiry.

. To determine whether and to what extent discipline should be imposed,

it is necessary that we consider the nature of the offense, the need for deterring

others, the maintenance of the reputation of the bar as a whole, the protection of
the public, the attitude of the offender generally, and his present or future fitness
to continue in the practice of law.

Original action. Judgment of suspension.

Alison L. Larson, Assistant Counsel for Discipline, for
relator.

Paul E. Galter of Bauer, Galter & O’Brien, for respondent.

KrivosHa, C.J., BosrLauGH, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

PER CURIAM.

This is an original proceeding in this court where the
Nebraska State Bar Association, as relator, has filed amended
formal charges against Frank Roubicek, respondent, who was
admitted to the practice of law in this state on June 25, 1954.

The amended formal charges allege that on May 8, 1981,
respondent filed an “Inheritance Tax Worksheet, Voluntary



510 -~ 225 NEBRASKA REPORTS

Appearance and Waiver of Notice” in the estate of Loyd West in
the county court for Knox County and that the worksheet was
signed by respondent and the county attorney for Knox County.
The charges further allege that the worksheet showed that the
inheritance tax due Knox County was $48,375, but that the
amount of the inheritance tax, if properly computed, would not
have been more than $9,900. The charges then allege that at the
time of the proceedings in the West estate, pursuant to Neb.
Rev. Stat. §§ 77-2101.01 et seq. (Reissue 1981), the estate tax
due to the State of Nebraska was the amount by which the
maximum credit allowance deduction for state death taxes
from the federal estate tax filed in connection with the West
estate exceeded the Nebraska inheritance tax due; that the
maximum credit in the West estate was $48,375; and that by
showing all of that sum due as inheritance tax due Knox
County, the liability for Nebraska estate tax was eliminated.
The charges then allege that on June 4, 1981, respondent, as
attorney for the personal representative of the estate, filed a
Nebraska estate tax return showing no Nebraska estate tax due;
that on June 16, 1981, the county court for Knox County
entered a “Formal Order for Complete Settlement after
Informal Testate Proceedings,” which order approved the
inheritance tax in the amount of $48,375, to be paid to Knox
County; that the county court in making the inheritance tax
determination relied upon the inheritance tax worksheet
executed by the respondent, as attorney for the personal
representative of the estate, and the county attorney for Knox
County; that the attorneys signed the inheritance tax worksheet
with the expectation that the county court would approve and
assess the inheritance tax shown thereon; and that the
worksheet was executed and submitted with the purpose of
increasing the inheritance tax payable to Knox County at the
expense of the estate tax payable to the State of Nebraska.
Relator further alleges in the amended charges:

That the actions of the Respondent, as set forth above,
constitute a violation of his Oath of Office, as an attorney
licensed to practice law in the State of Nebraska, as
provided by Section 7-104 R.R.S. 1977, and a violation of
the following provisions of the Code of Professional
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Responsibility, to-wit:

DR 1-102 Misconduct.

(A) A lawyer shall not:

1. Violate a Disciplinary Rule.

5. Engage in conduct that is prejudicial to the
administration of justice.

That attorney’s oath requires, as it did in 1954 when
respondent was admitted to the bar, that every attorney shall
take an oath in the following form: “You do solemnly swear
that you will support the Constitution of the United States, and
the Constitution of this state, and that you will faithfully
discharge the duties of an attorney and counselor, according to
the best of your ability.”

Respondent answered the amended charges, admitting the
preparation of the worksheet as described, generally denying
the other allegations, and requesting that the charges be
dismissed.

A hearing was held before a referee appointed by this court.
At the conclusion of that hearing, the referee determined that
the allegations in the amended formal charges were proved by a
clear preponderance of the evidence by the relator, and that
respondent’s actions ‘“constituted a violation of his oath of
office, as an attorney . . . and that his actions constitute a
violation of DR1-102 (A)(1) and (5) of the Code of Professional
Responsibility.”” For the reasons later discussed herein, the
referee recommended that respondent be placed on probation
rather than disbarred or suspended from the practice of law.

Relator filed exceptions to the recommendations of the
referee as to sanctions to be imposed, but did not except as to
the referee’s findings of fact. Respondent filed exceptions to the
findings of the referee and specifically excepted to the findings
that respondent’s actions violated DR 1-102(A)(1) and (5) of the
Code of Professional Responsibility. Respondent’s further
position was that if this court “concludes that such violations
occurred, the Respondent does not except to the Referee’s
recommendation of sanctions to be imposed.”

For the reasons set out hereinafter, we determine that the
findings of fact and conclusions of law are correct, but that the
sanction recommended to be imposed was inadequate.
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Initially, we observe that in disciplinary proceedings such as
the case at bar, the Supreme Court reviews the evidence de novo
on the record to determine if discipline of a lawyer should be
imposed and, if it should, the extent of the sanction. State ex
rel. Nebraska State Bar Assn. v. McArthur, 212 Neb. 815, 326
N.W.2d 173 (1982); State ex rel. Nebraska State Bar Assn. v.
Michaelis, 210 Neb. 545,316 N.W.2d 46 (1982).

As a general factual background, we agree with the
statements of the referee, as both relator and respondent
apparently do also.

Thereferee’s report sets out the following:

This matter generally arises out of allegations of
wrongdoing by Mr. Roubicek concerning probate matters
which he handled. Specifically, the alleged wrongdoing
has to do with the manner in which Mr. Roubicek
prepared and submitted state inheritance tax worksheets. .
.. In estates which are substantial, both a Federal Estate
Tax Return and a State Estate Tax Return are required to
be filed. The Federal Estate Tax Return is due nine months
after death and the State Estate Tax Return is due 12
months after death. Accordingly the Federal Estate Tax
Return is filed first. On the Federal Return, the estate is
entitled to a credit for State Death Taxes. This is
commonly referred to as the State Death Tax Credit and
the amount of the credit is simply derived from a chart as
determined by the federal government. After the Federal
Estate Tax Return is filed and the State Death Tax Credit
determined, the State Estate Tax Return is prepared and
filed. The preparer first determines the amount of
inheritance tax due. The inheritance tax is that tax which is
assessed against persons who inherit from the estate and
that tax is paid to County government. There is a
prescribed form which embodies the statutory law in the
State of Nebraska to assist the preparer in determining the
amount of the inheritance tax to be paid. After the
inheritance tax is figured, if the inheritance tax is less than
the State Death Tax Credit as derived from the federal
return, the balance goes to the State of Nebraska as a State
Estate Tax.
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When the person preparing the inheritance tax
worksheet has completed same, he submits same to the
local county attorney who either gives his approval or
rejection. If rejected, usually because of an argument over
values placed on listed inventory, the matter is either
negotiated until a settlement is reached or the matter is
submitted to the County Court for a hearing to determine
the disputed issues. If the County Attorney and the
preparer of the inheritance tax worksheet are in
agreement, they so indicate on the worksheet, submit
same to the County Judge for his approval. It is the
County Judge who ultimately determines the amount of
the inheritance tax. As a matter of practical fact, the local
County Judge will nearly always approve the worksheet
once it has been agreed to by both the preparer of the
inheritance tax worksheet and the County Attorney.

As stated above, the estate in which respondent’s specific
wrongdoing is alleged was the Loyd West estate. West died on
September 7, 1980. Application for informal probate of his will
was filed in the Knox County Court by respondent on
September 17, 1980. This application states that the heirs and
devisees of West who were to take under his will were his widow
and four children and that there were no other “interested
parties” in the estate. On May 8, 1981, respondent filed an
inheritance tax worksheet, voluntary appearance, and waiver
of notice. The worksheet, which was signed by respondent as
attorney for the personal representative and by the county
attorney for Knox County showed a gross estate of $2,319,355;
no allowances for exempt property; no deductions for funeral
expenses, attorney fees, court costs, or any other items; and
“[sJuccession interest deduction” of $1,069,744. The worksheet
then states that the “[t]otal gross estate (Federal Estate Tax
Return, Form 706)” and “[n]et estate” were the same amount
of $2,319,355 and that the “[t]otal deductions and exemptions”
were $1,069,744, resulting in a “[n]et value of estate subject to
Nebraska Inheritance tax” of $1,249,611. The second page of
the worksheet, consisting of 13 numbered lines, with many
additional lines for requested information, is not filled in, with
the exception of three identical dollar amounts: the “Nebraska
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inheritance tax balance due” of $48,375; the “Nebraska
Inheritance Tax Apportionment,” showing the balance due to
Knox County of $48,375; and balance due of $48,375. In
answer to the information sought on line 45, which states,
“Complete the name, relationship, class, value, exemption,
taxable amount and tax due for each recipient,” respondent
filled in only the words, “As per material filed.”

Other evidence in the record shows that the county attorney
for Knox County believed that the phrase “as per material
filed” “referred to the inventory that was in the West Estate, at
least to the inventory.” The specific “material filed” is not
explained by respondent. The inventory filed showed “Total
Value at Date of Death” as $2,319,355. No amended inventory
was ever filed in the estate, as required by Neb. Rev. Stat.
§ 30-2469 (Reissue 1985).

Neb. Rev. Stat. § 77-2004 (Reissue 1981), in effect at the time
of Loyd West’s death, provided that heirs or devisees of the
degree of kindred of those receiving the entire West estate (that
is, his widow and children), in calculating the inheritance tax
they must pay, were entitled to an exemption of $10,000, with
the remainder of the inheritance taxed at 1 percent.

This worksheet was submitted to the county judge for Knox
County. Three county judges acted as county judge for the
counties of Knox, Antelope, Pierce, Madison, Wayne, Stanton,
and Cuming. One of the judges ordinarily came to Knox
County on a rotating basis not shown in the record. Inheritance
tax in the amount of $48,375 was paid to the Knox County
treasurer on June 2, 1981.

On June 4, 1981, a Nebraska estate tax return for the Loyd
West estate was filed. This return was signed by respondent
after a line on the return stating, “Under penalties of perjury, I
declare that I have examined this return, and to the best of my
knowledge and belief, it is correct and complete.” This return
requests information as to eight dollar figures. The return
states that the “[t]axable estate (line 3, page 1, Federal Form
706)” is $1,249,611; that the “[g]ross Nebraska estate tax (credit
for state death taxes [line 13, page 1, Federal Form 706])” is
$48,375; that the inheritance tax paid was $48,375; and that the
“[n]et Nebraska estate tax due,” the estate tax previously paid
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to Nebraska, the “TAX DUE,” the interest per year, and the
“BALANCE DUE” are $0. A “Formal Order for Complete
Settlement” was issued by the county judge on June 16, 1981.

The circumstances leading to the state’s discovery of this
transaction are set out below. With regard to the West estate
transactions, the record shows that on November 4, 1983, the
Nebraska Tax Commissioner, through the office of the
Attorney General of Nebraska, filed a petition in the county
court for Knox County to vacate the order approving the
inheritance tax determined in the West estate and requesting
redetermination of those taxes. After lengthy hearings in the
county court, the court ordered that the 1981 inheritance tax
determination be set aside and that a redetermination of
inheritance tax and Nebraska estate tax be made. This ruling
was appealed to the district court for Knox County, where the
county court order was affirmed. That affirmance was
appealed to this court, where the case is now pending.

We note that our Neb. Ct. R. of Disc. 20 (rev. 1986) provides
for the situation presented in these proceedings. That rule
provides:

(A) Similarity of the substance of a complaint, Charge
or Formal Charge to the material allegations of pending
criminal or civil litigation shall not in itself prevent or
delay disciplinary proceedings against the member
involved in such litigation.

(B) The acquittal of the member on criminal charges, or
a verdict or judgment in his favor in civil litigation
involving material allegations similar in substance to a
complaint, Charge or Formal Charge shall not in and of
itself justify termination of disciplinary proceedings
predicated upon the same or substantially the same
material allegations.

Accordingly, we have proceeded with disposition of the charges
against respondent without waiting for the ultimate disposition
of the civil case involving the Loyd West estate.

The manner in which the West estate inheritance tax
questions came to light sheds great light on the whole question
of respondent’s alleged wrongdoing. The record before the
referee shows that on July 25, 1983, respondent, who was the
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attorney for the personal representative of the Verna J. Rice
estate, which was being probated in Knox County, wrote to the
county attorney for Knox County, Steven Scholer, and county
attorney for Antelope County, Alan Brodbeck, with a proposal
for distribution of inheritance tax of the Rice estate.
Respondent’s letter stated:
Enclosed please find:
- 1. Copy of inventory.
2. Copy of appraisal.
3. Copy of facing sheet and page 2 of federal estate tax

return.
4. Original and copy of state inheritance tax worksheet
for each of you.
5. Copy of letter from Colorado attorney, Samuel L.
Andersen.
Here’s how it works out:
Net total property $2,509,686.00
Coloradoland - 55,000.00
Federal estate tax - 828,559.00
Net Nebraska property $1,626,127.00
Heirs (1 son, 6 grandchildren) - 70,000.00
Taxable property $1,556,127.00
X 1%
Nebraskatax to divideup
between Antelope & Knox $ 15,561.00

However, federal credit is $139,575.00, so rather than pay
difference into the state on a State Estate tax return, I

propose tax as follows:
Credit $139,575.00
Colorado share - 2,998.07
Net for Nebraska $136,576.93
Total state inheritance tax = $136,576.93
Division:
Knox  -238L725 of $136,576.93 = $127,054.73
2,560,225

Antelope _1_7§:ﬂ5) of $136,576.93 = $ 9,522.20
Stateestatetax = 0
If you agree, please execute and return to me the enclosed
waiver and agreement.
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The county attorney for Antelope County testified that when
he received the July 25, 1983, letter and the inheritance tax
worksheet for the Rice estate from respondent, he determined
not to sign the worksheet.

After the original calculation submitted by respondent,
additional property belonging to the estate was discovered. By
letter dated July 28, 1983, respondent informed the two county
attorneys of the increase and suggested a division of inheritance
tax of $133,016.21 to Knox County and $9,659.72 for Antelope
County, based on a state death tax credit of $145,674. The then
county attorney for Antelope County, Alan Brodbeck,
testified, “I couldn’t sign the inheritance tax worksheet as it was
presented to me because I didn’t believe that the inheritance
taxes were being determined properly.” Brodbeck testified that
he

looked at the computation, the manner in which would be
the statutory level, the requirements, and determined that
there was too much inheritance tax being paid to both of
the counties, Antelope and Knox County, and that it was
in excess of what the statute would prescribe for the
inheritance tax.
Brodbeck further testified that respondent called him in August
of 1983 to ask why Brodbeck had not returned the inheritance
tax worksheet on the Rice estate. Brodbeck told respondent
that he did not think the worksheet had been properly done and
that he did not intend to sign it. Brodbeck testified that
respondent indicated that “the problem with this was that it was
being done by a stipulation rather than by figures presented by
the statute prescribed that it be determined. . . . [Hle
[respondent] said that this was done all the time this way.”
Brodbeck testified that when he told respondent that he would
not sign the worksheet, respondent asked him “if the
supervisors in Antelope County, what they would think of me
turning down approximately $8,000 in inheritance taxes. And
he then said if Antelope didn’t want the money that Knox
County could haveit....”

By letter dated August 2, 1983, with a copy to the county
attorney for Knox County, Brodbeck rejected respondent’s
proposal and recalculated Antelope County’s share of the
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inheritance tax to be $1,153.33, based on the tax rates under the
inheritance tax statute.

Further evidence shows that after Brodbeck’s refusal to go
along with respondent’s original computation, respondent
prepared a new inheritance tax worksheet, showing the
inheritance tax due Knox County to be $141,522.60 and the
amount due Antelope County to be $1,153.33 (the amount
calculated by Brodbeck), for a total of $142,675.93, which s the
exact difference between the $145,674 state death tax credit and
the inheritance tax of $2,998.07 paid to the State of Colorado.
This worksheet was signed by respondent and the county
attorney for Knox County, Scholer, who entered his voluntary
appearance on behalf of the county and state, waived notice,
and acknowledged that he had examined the foregoing
worksheet and had no objections thereto for inheritance tax
purposes only. A receipt dated October 26, 1983, from the Knox
County treasurer, shows that in the Rice estate $141,522.50 had
been paid in and the “[aJmount refunded 126,515.60” and
“[blalance in fund 15,007.00.”

Sometime after refusing to sign the last worksheet, Brodbeck
called County Judge Philip Riley, who was the presiding judge
in Knox County, and advised him that the inheritance tax was
not being properly determined in the Rice estate. Judge Riley
notified the Nebraska Attorney General of the situation.

On September 14, 1983, a hearing was conducted by Judge
Riley for a determination of inheritance tax in the Verna Rice
estate. On October 19, 1983, Judge Riley determined that the
“inheritance tax due to the State of Nebraska by reason of the
death of Verna J. Rice is the sum of $16,121.00, which tax
should be apportioned as follows: Knox County, $15,007.00
and Antelope County $1,114.00 . . . .” The amount
apportioned to each county was paid to the respective counties,
and the record shows that on November 4, 1983, the Nebraska
estate tax in the amount of $126,554.93 was paid. The personal
representative in the Rice estate was discharged on December
17, 1984.

Further evidence adduced before the referee showed that in
four other estates, in addition to the West and Rice estates,
respondent had arranged for the payment of the exact amount
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of the state death tax credit as the inheritance tax due in each of
the estates. In addition, apparently to show that respondent did
know how to properly compute inheritance taxes due various
counties and a concurrent Nebraska estate tax, evidence as to
three other estates probated by respondent was submitted, and
in these estates respondent apparently accurately differentiated
between inheritance taxes due and estate taxes due and showed
that no estate tax was due.

Respondent, in his exceptions to the report of the referee, has
excepted specifically only to the conclusion of the referee that
respondent’s actions violated the disciplinary rules of this
court. He does not specify any objection to the referee’s
findings of fact. The respondent states in the conclusion to his
brief at 18 that “[t]he allegations . . . are not supported by the
evidence.”

In disciplinary proceedings, the charges must be established
by clear and convincing evidence. That standard of proof has
been sometimes referred to as “ ‘a clear preponderance of the
evidence.... ” See Stateexrel. NSBA v. Kelly,221 Neb. 8, 12,
374 N.W.2d 833, 836 (1985). The two phrases set out the same
standard. For the sake of uniformity and clarity, the rule as to
the burden of proof in disciplinary proceedings shall hereafter
be by clear and convincing evidence, which is that amount of
evidence which produces in the trier of fact a firm belief or
conviction about the existence of a fact to be proved. Clear and
convincing evidence means more than a preponderance but less
than evidence beyond a reasonable doubt. See Castellano v.
Bitkower, 216 Neb. 806, 346 N.W.2d 249 (1984). In our de novo
review, we determine that the factual findings of the referee are
correct and are supported by clear and convincing evidence.

Respondent’s legal arguments will be addressed as set forth
in the “propositions of law” set out in his brief. In respondent’s
first legal proposition addressed, he asserts that because the
formal charges against him involve only the West estate, and
because respondent admitted his actions were intentional in
that estate, evidence from other estates should not have been
received into evidence, or should have been received only to
show intent, motive, or acommon scheme or plan.

Our examination of the record discloses that the bulk of the
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evidence concerning the other estates was in the form of
exhibits which were offered and received into evidence without
objection. A party on appeal may not assign the admission of
evidence as error where no objection was made thereto in the
trial. PWA Farmsv. North Platte State Bank, 220 Neb. 516, 371
N.W.2d 102 (1985). Neither may a party except to the admission
of evidence in a disciplinary proceeding where no objection was
made before the referee.

Aside from that disposition of the point, we note that the
evidence from the other estates in which respondent improperly
filed an inheritance tax worksheet is admissible under Neb.
Evid. R. 404(2), which states:

Evidence of other crimes, wrongs, or acts is not admissible
to prove the character of a person in order to show that he
or she acted in conformity therewith. It may, however, be
admissible for other purposes, such as proof of motive,
opportunity, intent, preparation, plan, knowledge,
identity, or absence of mistake or accident.
Neb. Rev. Stat. § 27-404(2) (Reissue 1985). The evidence from
these estates showed a pattern of behavior on the part of
respondent which served as proof not only of his intent to avoid
payment of state estate tax in violation of § 77-2101.01 but as
proof of a plan to avoid state estate tax and as proof of the
absence of mistake on respondent’s part in preparation of the
inheritance tax form in the West estate. Evidence as to other
estates handled by respondent was properly received by the
referee.

Respondent next contends that inheritance tax deter-
minations are adversary proceedings in which the county
attorney has the responsibility of representing the state and in
which the county court has the final responsibility of
determining the amount of inheritance tax.

In support of this argument, respondent cites the pertinent
Nebraska statutes, Neb. Rev. Stat. §§ 77-2018.01 to 77-2023
(Reissue 1986), which set out the procedures for determining
the amount of inheritance tax.

Section 77-2018.03 provides in part:

In all matters involving the determination of
inheritance tax, notice served upon the county attorney
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shall constitute notice to the county and the State of
Nebraska. It shall be the duty of the county attorney to
represent the county and the State of Nebraska in such
matters as its attorney.
Section 77-2018.05 provides in part:
[T]he court shall have the authority, upon the written
application of any of the parties . . . to determine a final
inheritance tax on any property devised, bequeathed, or
otherwise transferred, based upon the probabilities at the
time of the decedent’s death rather than taxing the
property at the rates specified in such sections.
Respondent asserts in his brief at 13 that “the ultimate
responsibility for determining the amount of inheritance tax
rests with the court” and contends that even if a stipulation is
submitted to the court by the county attorney and the attorney
for the personal representative, the county judge is not bound
to accept such stipulation. Respondent suggests that because
both the county attorney and county judge involved in an
inheritance tax proceeding have statutory responsibilities in the
determination of the tax, and since respondent did not
represent either the county or the state, respondent therefore
had no duty to inform the court that the inheritance tax
worksheet was not prepared pursuant to §§ 77-2101.01 et seq.
The basis of such an argument has to be that respondent, as
an attorney, has no responsibility to fully and truthfully inform
the court as to the facts on which the respondent has requested
the court to act. To state such a proposition is to show its
obvious error. An attorney before a court violates his oath as an
attorney if he willfully conceals or misrepresents facts or law
material to the court’s decision.
In State ex rel. Nebraska State Bar Assn. v. McArthur, 212
Neb. 815, 819, 326 N.W.2d 173, 175 (1982), we stated:

There can be no question that concealing material facts
from a probate court and presenting a report known by
respondent to be less than a true, accurate, and full
accounting of the proceeds which came into his client’s
possession on behalf of the estate served to demean that
court of justice and its judicial officer, impeded and
obstructed the administration of justice, and brought
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discredit to respondent, the profession, and the courts.

In the worksheet presented to the county court in the West
estate, respondent stated that the net value of the estate
“subject to Nebraska Inheritance tax” was $1,249,611 and that
the Nebraska inheritance tax due was $48,375. Respondent
stated his computation was made “As per material filed.”
Respondent knew the individuals inheriting in the Rice estate
had the obligation under Nebraska law to pay $15,561 as
inheritance taxes. Respondent so stated in his private letter of
July 25, 1983, to the county attorneys for Knox and Antelope
Counties. Nonetheless, respondent formally informed the
county court that the inheritance tax due was $141,522.60. To
put the matter simply, respondent lied to the county court.

Respondent takes the position that because the county
attorney for Knox County who preceded Scholer was willing to
let him lie, and because the county judge, in the press of his
many duties, did not catch his lie, the fault lies with others and
not with respondent.

Such a position is taken by respondent in spite of his oath
that he “will faithfully discharge the duties of an attorney,” and
in spite of the fact that the disciplinary rules of the attorney’s
profession require that he “shall not . . . [e]ngage in conduct
that is prejudicial to the administration of justice.” DR
1-102(A)(5).

Respondent seeks to avoid any personal responsibility for his
actions. The refusal to accept personal responsibility has been
the source of much grief in the world in the last 50 years. In the
field of the law, with the burgeoning number of cases in all
courts, if courts cannot rely on the truthfulness of attorneys
practicing before the courts, our system of justice will not be
able to function efficiently or effectively.

Respondent’s contentions that other members of the legal
profession have an overriding duty not to let respondent
attempt to circumvent the law and that he has no affirmative
duty to observe the law are without merit.

Respondent then puts forward the proposition of law that, as
stated in the index to his brief, “Within the bounds of law, a
lawyer has a duty to represent the best interests of his client.”
We wholeheartedly agree with that statement of the law. The
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problem with respondent’s position in these proceedings is that,
as set out above, respondent has not acted “[w]ithin the bounds
of law.”

The evidence fully supports the referee’s finding “that the
conduct engaged in by Mr. Roubicek in the Lloyd [sic] West
Estate matter constitutes wrongdoing.” The referee also found
that respondent’s intent in so acting “may have been . . . to
divert money to the local county or counties, money that should
rightfully have been paid to the State of Nebraska.” In our de
novo review, we find that respondent’s intent was to wrongfully
divert moneys from the State of Nebraska. We further agree
with the referee’s findings that respondent “knowingly took
advantage of a situation wherein to a certain extent he could
‘control’ or count on the cooperation of the County Attorneys
that he was dealing with and rely upon the trust of the County
Judge.”

We agree with the referee

that the actions of the respondent, Frank Roubicek, have
in fact constituted a violation of his oath of office, as an
attorney licensed to practice law in the State of Nebraska
as provided by §7-104 R.R.S. 1943, as amended, and that
his actions constitute a violation of DR1-102(A)(1) and (5)
of the Code of Professional Responsibility.

The remaining point to be discussed is the appropriateness of
the sanction recommended by the referee. The referee
recommended that respondent be placed on probation, in lieu
of suspension or disbarment. Respondent has stated that if this
court determines him to be subject to discipline, he is willing to
accept such probation. The relator excepts to the referee’
recommendation as to the sanction.

The reasons for the referee’s recommendation are set out in
his report. The referee stated that respondent’s motives for his
actions in the West estate were the same as the motives of the
county attorney for Knox County at the time, that is, he wanted
“to get as much inheritance tax as [he] easily could for the
county at the expense of the state.”

The referee concluded that it was “very hard” to distinguish
the conduct of the county attorney from the conduct of
respondent, and noted that the county attorney had received
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only a private reprimand from the Committee on Inquiry for
the Third Disciplinary District, and no formal charges were
filed against him. In view of that situation, the referee felt it was
appropriate to place respondent on probation rather than more
severe sanctions. The referee also noted that respondent
testified that he believed the Nebraska estate tax law to be
unconstitutional and that he could therefore circumvent it.

With regard to the question of the unconstitutionality of the
law, we note only that respondent has no standing to raise the
constitutionality of the law in these proceedings. That
consideration is irrelevant to determine the nature of
respondent’s actions in this matter.

With regard to the referee’s concern that respondent should
not be treated more severely than the county attorney for Knox
County in the West estate, we note our decision in State v.
Morrow, 220 Neb. 247, 369 N.W.2d 89 (1985). That case
involved a criminal appeal from a sentence which appellant
contended was too harsh because a codefendant had received a
lesser sentence. In the Morrow case we stated at 252, 369
N.W.2d at 92: “Where it is apparent that the lesser sentence
imposed upon a codefendant is erroneous, the sentencing court
is not required to reduce all more severe though properly
imposed sentences just to obtain uniformity.” In that case we
held that the lengthier sentence was not too severe but that the
lighter sentence was too lenient.

While disciplinary proceedings are not criminal in nature,
the same concept must be considered. Proceedings involving
the county attorney for Knox County were not presented to this
court. In our efforts to preserve the high standards of the
practice of law in this state, we cannot allow our judgments to
be controlled by local decisions in similar matters. In
disciplinary proceedings, the extent of the sanction imposed by
this court upon an offending lawyer cannot be controlled by the
sanction imposed upon an equally offending lawyer in the same
case in alocal proceeding before a committee on inquiry.

We are here faced with a conscious violation of this state’s
laws by a practicing lawyer. When confronted with the
allegations of his misconduct, respondent, in an intemperate
written response to the Counsel for Discipline, attacked the
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assistant attorney general who was requested by the county
judge to investigate the matter, and the tax attorney
representing the state Tax Commissioner. In his testimony
before the referee, respondent intimated that the county judge
in the West estate was biased. As has been discussed, when the
county attorney for Antelope County refused to sign the
proposed inheritance tax hearing waiver, respondent intimated
political reprisal against him. Respondent has never suggested
that he has been at all at fault in this protracted matter. There
has been no showing by respondent that he contemplates acting
at any time in an appropriate manner in practicing law.

As stated in State ex rel. Nebraska State Bar Assn. v.
McArthur, 212 Neb. 815, 819, 326 N.W.2d 173, 175-76 (1982):

To determine whether and to what extent discipline
should be imposed, it is necessary that we consider the
nature of the offense, the need for deterring others, the
maintenance of the reputation of the bar as a whole, the
protection of the public, the attitude of the offender
generally, and his present or future fitness to continue in
the practice of law.

Since respondent’s actions have not been shown to have
benefited him financially, we feel disbarment is not
appropriate. Suspension from the practice of law is more
responsive to the respondent’s wrongful actions.

Accordingly, respondent is suspended from the practice of
law for a period of 2 years, beginning June 15, 1987.

JUDGMENT OF SUSPENSION.
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STATE OF NEBRASKA, APPELLEE, V. KEVINL. LAUE, APPELLANT.
406 N.W.2d 345

Filed May 29, 1987. No. 86-733.

Appeal from the District Court for Johnson County:
RoBERTT. FINN, Judge. Motion overruled.

Thomas L. Morrissey of Morrissey, Morrissey & Dalluge, for
appellant.

Robert M. Spire, Attorney General, and Elaine A. Catlin,
for appellee.

KRrivosHA, C.J., BosLAUGH, WHITE, HASTINGS, CAPORALE,
SHANAHAN, and GRANT, JJ.

PER CURIAM.

This matter came before the court for consideration of
appellant’s motion for rehearing, which claims that our opinion
in Statev. Laue, antep. 57,402 N.W.2d 313 (1987), erroneously
recited at 59, 402 N.W.2d at 315, that the patrol car “had its
engine running” when no such evidence appeared in the record,
and, further, that we incorrectly recited at 60, 402 N.W.2d at
315, that the trooper said to the defendant, “[I]t didn’t quite
make it to the ditch.”

Upon reexamination of the record, at page 27, line 13, of the
bill of exceptions, during cross-examination of the trooper by
the appellant’s counsel, the question was asked, “Now, in the
time it took him to do that you went and got in your car; was
you [sic] car — engine already started?” to which the witness
responded, “Yes, it was,” and at page 18, line 24, the question
was asked, “And, the statement was?” and the answer given
was “That it didn’t quite make it to the ditch.”

The court finds that there is no basis in fact, or in law, to
support the allegations of the appellant’s motion for rehearing.

It is therefore ordered that the motion for rehearing be, and
the same is, overruled.

MOTION OVERRULED.

























































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































































