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1. Constitutional Law: Speedy Trial: Appeal and Error. The stan-
dard of review appellate courts apply for constitutional speedy trial
claims mirrors the standard of review appellate courts apply in statu-
tory speedy trial cases: Factual determinations relevant to the claim
are reviewed for clear error while legal determinations are reviewed
de novo.

2. Judgments: Appeal and Error. Under a clearly erroneous standard of
review, an appellate court does not reweigh the evidence but considers
the judgment in a light most favorable to the successful party, resolving
evidentiary conflicts in favor of the successful party, who is entitled to
every reasonable inference deducible from the evidence.

3. Criminal Law: Pretrial Procedure: Appeal and Error. Discovery in
a criminal case is generally controlled by either a statute or court rule.
Therefore, unless granted as a matter of right under the Constitution
or other law, discovery is within the discretion of a trial court, whose
ruling will be upheld on appeal unless the trial court has abused
its discretion.

4. Judgments: Words and Phrases. An abuse of discretion occurs when a
trial court’s decision is based upon reasons that are untenable or unrea-
sonable or if its action is clearly against justice or conscience, reason,
and evidence.

5. Motions for Mistrial: Appeal and Error. The decision whether
to grant a motion for mistrial is within the trial court’s discretion
and will not be disturbed on appeal in the absence of an abuse
of discretion.

6. Effectiveness of Counsel: Appeal and Error. Whether a claim of inef-
fective assistance of trial counsel may be determined on direct appeal is
a question of law.
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_ . Inreviewing claims of ineffective assistance of counsel on
direct appeal, an appellate court decides only whether the undisputed
facts contained within the record are sufficient to conclusively deter-
mine whether counsel did or did not provide effective assistance and
whether the defendant was or was not prejudiced by counsel’s alleged
deficient performance.

Speedy Trial: Statutes. The statutory right to a speedy trial is set forth
in Neb. Rev. Stat. §§ 29-1207 and 29-1208 (Reissue 2016).

Speedy Trial. If a defendant is not brought to trial by the 6-month
speedy trial deadline, as extended by any excluded periods, he or she
is entitled to absolute discharge from the offense charged and for any
other offense required by law to be joined with that offense.

Speedy Trial: Appeal and Error. An appeal from the denial of
a motion for discharge under the speedy trial statutes presents a
relatively simple mathematical computation of whether the 6-month
speedy trial clock, as extended by statutorily excludable periods, has
expired before the commencement of trial and does not require any
showing of prejudice.

Speedy Trial. To calculate the time for speedy trial purposes, a court
must exclude the day the information was filed, count forward 6
months, back up 1 day, and then add any time excluded under Neb. Rev.
Stat. § 29-1207(4) (Reissue 2016) to determine the last day the defend-
ant can be tried.

Actions: Appeal and Error. The law-of-the-case doctrine reflects the
principle that an issue litigated and decided in one stage of a case
should not be relitigated at a later stage.

Appeal and Error. Under the law-of-the-case doctrine, an appellate
court’s holdings on issues presented to it conclusively settle all matters
ruled upon, either expressly or by necessary implication.

Speedy Trial: Waiver: Motions for Continuance. A defendant perma-
nently waives his or her statutory speedy trial rights under Neb. Rev.
Stat. § 29-1207(4)(b) (Reissue 2016) when an ultimately unsuccessful
motion for discharge results in the continuance of a timely trial to a
date outside the statutory 6-month period, as calculated on the date the
motion for discharge was filed.

Speedy Trial: Waiver. Once a defendant has waived his or her statutory
right to a speedy trial, an exact calculation of days remaining on the
speedy trial clock is no longer required.

Constitutional Law: Speedy Trial. The constitutional right to a
speedy trial is guaranteed by U.S. Const. amend. VI and Neb. Const.
art. I, § 11.
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Speedy Trial: Words and Phrases. A speedy trial, generally, is one
conducted according to prevailing rules and proceedings of law, free
from arbitrary, vexatious, and oppressive delay.

Constitutional Law: Speedy Trial. Determining whether a defend-
ant’s constitutional right to a speedy trial has been violated requires
application of a balancing test that involves consideration of four
factors: (1) the length of delay, (2) the reason for the delay, (3) the
defendant’s assertion of the right, and (4) prejudice to the defendant.
None of these four factors standing alone is a necessary or sufficient
condition to the finding of a deprivation of the right to speedy trial.
Rather, the factors are related and must be considered together with
other circumstances as may be relevant.

Constitutional Law: Speedy Trial: Presumptions. A delay of a year or
more is the benchmark commonly recognized as presumptively prejudi-
cial in a constitutional speedy trial analysis.

Speedy Trial: Verdicts: Sentences. The more complex and serious the
crime, the longer a delay might be tolerated, because society also has
an interest in ensuring that longer sentences are rendered upon the most
exact verdicts possible.

Trial: Records: Evidence: Appeal and Error. The transcript of the
orders or judgment entered is the sole, conclusive, and unimpeachable
evidence of the proceedings in the district court, and the correctness of
the record may not be assailed collaterally in an appellate court.

Trial: Evidence: Attorneys at Law. Oral argument at the trial level is
not evidence.

Constitutional Law: Speedy Trial. A showing of actual prejudice to
a defendant alleging violation of constitutional speedy trial rights is
required if the government exercised reasonable diligence in pursuing
the defendant.

Criminal Law: Constitutional Law: Due Process. Whether rooted
directly in the Due Process Clause of the 14th Amendment or in the
Compulsory Process or Confrontation Clauses of the 6th Amendment,
the federal Constitution guarantees criminal defendants a meaningful
opportunity to present a complete defense.

Pretrial Procedure. A defendant does not have an unfettered right
to discovery.

Criminal Law: Motions for Mistrial. A mistrial is properly granted
in a criminal case where an event occurs during the course of trial
which is of such a nature that its damaging effect cannot be removed
by proper admonition or instruction to the jury and thus prevents a
fair trial.
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Motions for Mistrial: Proof: Appeal and Error. To prove error predi-
cated on the failure to grant a mistrial, the defendant must prove the
alleged error actually prejudiced him or her, rather than creating only
the possibility of prejudice.

Verdicts: Juries: Jury Instructions: Presumptions. Absent evidence
to the contrary, it is presumed that a jury followed the instructions given
in arriving at its verdict.

Evidence: Words and Phrases. To be relevant, evidence must be
probative and material. Evidence is probative if it has any tendency
to make the existence of a fact more or less probable than it would be
without the evidence. A fact is material if it is of consequence to the
determination of the case.

Rules of Evidence. The fact that evidence is prejudicial is not enough
to require exclusion under Neb. Evid. R. 403, Neb. Rev. Stat. § 27-403
(Reissue 2016), because most, if not all, of the evidence a party offers
is calculated to be prejudicial to the opposing party; it is only the evi-
dence which has a tendency to suggest a decision on an improper basis
that is unfairly prejudicial under rule 403.

Effectiveness of Counsel: Postconviction: Records: Appeal and
Error. When a defendant’s trial counsel is different from his or her
counsel on direct appeal, the defendant must raise on direct appeal any
issue of trial counsel’s ineffective performance which is known to the
defendant or is apparent from the record; otherwise, the issue will be
procedurally barred in a subsequent postconviction proceeding.
Effectiveness of Counsel: Records: Appeal and Error. The fact that
an ineffective assistance of counsel claim is raised on direct appeal does
not necessarily mean that it can be resolved. The determining factor is
whether the record is sufficient to adequately review the issue.
Effectiveness of Counsel: Proof. Generally, to prevail on a claim of
ineffective assistance of counsel under Strickland v. Washington, 466
U.S. 668, 104 S. Ct. 2052, 80 L. Ed. 2d 674 (1984), the defendant must
show that his or her counsel’s performance was deficient and that this
deficient performance actually prejudiced the defendant’s defense.
. To show that counsel’s performance was deficient, a defend-
ant must show that counsel’s performance did not equal that of a lawyer
with ordinary training and skill in criminal law.

Effectiveness of Counsel: Proof: Words and Phrases. To show
prejudice in a claim of ineffective assistance of counsel, the defend-
ant must demonstrate a reasonable probability that but for coun-
sel’s deficient performance, the result of the proceeding would have
been different.
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36. Effectiveness of Counsel: Words and Phrases. A reasonable probabil-
ity of prejudice from ineffective assistance of counsel is a probability
sufficient to undermine confidence in the outcome.

Appeal from the District Court for Douglas County: DUANE
C. DOUGHERTY, Judge. Affirmed.

Keith Dornan and Stuart J. Dornan, of Dornan, Troia,
Howard, Breitkreutz, Dahlquist & Klein, P.C., L.L.O., for
appellant.

Michael T. Hilgers, Attorney General, and Austin N. Relph
for appellee.

Funkg, C.J.,, MILLER-LERMAN, CASSEL, STACY, PAPIK,
FREUDENBERG, and BERGEVIN, JJ.

Funke, C.J.
I. INTRODUCTION

In this direct appeal, John L. Parks, Sr., challenges his con-
victions in the district court for Douglas County, Nebraska,
of two counts of first degree murder and five other felony
offenses. Parks primarily argues that his speedy trial rights
were violated. In so arguing, Parks claims that under the cir-
cumstances of this case, the delays that resulted from motions
to continue and to depose witnesses filed by his counsel should
not be attributed to him. We disagree, and we find Parks’ other
arguments to be without merit. Accordingly, we affirm Parks’
convictions.

II. BACKGROUND

Michael Harbour and Nicole Hatten were shot and killed in
the parking lot of a hotel in Omaha, Nebraska, at approximately
7:34 a.m. on July 30, 2020. Parks can be seen on surveillance
videos exiting the hotel together with Harbour, Hatten, and
another person, Evelyn Lee, shortly before the shootings. A
subsequent search of Parks’ hotel room found a firearm and
approximately 81 grams of cocaine.
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On May 7, 2021, an information was filed charging Parks
with two counts of first degree murder, two counts of use of a
firearm to commit a felony, two counts of possession of a fire-
arm by a prohibited person, and one count of possession with
intent to deliver cocaine in relation to the deaths of Harbour
and Hatten. The information was later amended to add a habit-
ual criminal allegation.

The public defender’s office was appointed to represent
Parks. We refer to Parks’ public defender as his appointed
counsel to distinguish her from the counsel Parks subsequently
retained. Represented by his appointed counsel, Parks waived
his right to physically appear for arraignment and entered a
written plea of not guilty.

1. INITIAL PRETRIAL MOTIONS

On May 10, 2021, Parks’ appointed counsel filed a motion
for statutory discovery. That motion was granted on May 11.

Thereafter, Parks’ appointed counsel apparently made four
oral motions to continue the pretrial conference:
e from June 25 until August 13, 2021;
* from August 13 until September 27, 2021 (the date was later

changed to September 23, 2021, on the court’s motion);

* from September 23 until November 5, 2021; and
e from November 5 until November 29, 2021.
No verbatim record was made of these proceedings. However,
in each instance, the district court issued an order stating
Parks’ appointed counsel “confirm[ed]” that she had advised
Parks the continuance would toll the speedy trial clock and
that Parks understood and consented to this tolling. Upon those
premises, the court granted the continuances and found that the
motions tolled Parks’ speedy trial rights under Neb. Rev. Stat.
§ 29-1207(b)(4) (Reissue 2016). Two of the orders also stated
that Parks was present personally when his appointed counsel
moved to continue the pretrial conference. However, Parks
subsequently argued that he had not actually been present, as
described below.
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In addition, on September 27, 2021, Parks himself filed a
pro se motion seeking “full” access to materials disclosed by
the State during discovery. Essentially, Parks wanted to have
discovery materials with him in jail for his review.

2. MoTIONS FILED AND PRETRIAL CONFERENCE
ON NOVEMBER 29, 2021

On November 29, 2021, Parks’ appointed counsel filed two
motions to depose witnesses.

At the pretrial conference that same day, Parks himself
moved to have his appointed counsel withdraw and different
counsel appointed for him. The district court explained that
this was not

commonly do[ne]. . . . [W]hen you’re appointed a public
defender, you get a public defender unless there’s some
egregious thing that’s going on that you don’t feel you’re
being properly represented. The Court will allow you to
represent yourself, but the Court doesn’t usually appoint a
different public defender.
Parks then stated that he did not feel that he was being prop-
erly represented by his appointed counsel. Parks said that he
had “asked for a fast and speedy trial,” but that his appointed
counsel “fil[ed] continuances without [his] knowledge.” Parks
also said that this was “[his] first time coming to court,”
implicitly contradicting the court orders stating that he was
present personally when his appointed counsel made two of
the motions to continue.

Parks then asked the court whether he “h[ad] a right to a
fast and speedy trial.” The court stated that Parks had that
right but explained that it was the role of Parks’ counsel, and
not the court, to advise him about how that right played out
in his case. Parks responded that he had not been so advised,
and he asked the court to ask his counsel why she was “not
agreeing” with him on a “fast and speedy tr[ia]l.” Parks also
asked the court whether he had the right to tell counsel that
he disagreed with her actions. The court told Parks that it
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would not be appropriate for the court to inquire into why
counsel did “not agree[]” with him, because that question
implicated attorney-client privilege. The court similarly said
that while Parks had a right to communicate his desires to
counsel, counsel’s subsequent advice to him should remain
between him and his counsel. Parks made further comments
along those lines and even accused his counsel of “working
with the prosecution.” However, the court eventually stopped
Parks and explained that it could sustain his motion for coun-
sel’s withdrawal and allow him to represent himself, or Parks
could attempt to work things out with his counsel.

Parks opted to retain his appointed counsel. After he did so,
Parks reiterated that he did not want any “more motions” or
to depose witnesses. However, Parks also stated that if coun-
sel had been working in his best interests, she would have
made “all kind[s] of other motions,” including to suppress
evidence. The court overruled Parks’ motion for appointed
counsel’s withdrawal.

The court then turned to Parks’ motion for personal access
to discovery. The State objected that while discovery had been
provided to Parks’ counsel, it came with a stipulation that
counsel not provide copies of those materials to the defend-
ant. The State argued that this was the standard practice in
Douglas County. The State also argued that it would not be
“appropriate” to give Parks copies of the materials, given
the alleged offenses. Parks’ counsel agreed that the State had
provided “numerous” items to her. She also stated that per
her office’s policy, she had not sent copies of the materials to
the jail for Parks to review on his own. Parks objected to that
arrangement, but his motion was overruled.

Parks did not request, and the court did not make, any rul-
ings on the motions to depose that had been filed that same
day. Instead, the court suggested that Parks and his appointed
counsel have “some more discussion going forward” about
those motions.
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3. SUBSEQUENT PRETRIAL MOTIONS

In January 2022, Parks retained new counsel and his
appointed counsel withdrew. Parks’ retained counsel sub-
sequently filed or otherwise made several pretrial motions,
including another motion for Parks to have personal access
to discovery materials. However, Parks does not dispute on
appeal that the delays associated with those motions are attrib-
utable to him. Therefore, we need note only the following
information about the motions made by Parks’ retained coun-
sel. As a result of retained counsel’s motions,
* the pretrial conference was continued
e from February 4 until February 18, 2022;
* from February 18 until March 2, 2022; and
e from March 2 until March 9, 2022; and
* the trial was continued from May 16, 2022, until September

21, 2022.

Also, the district court overruled the second motion seeking
personal access to discovery materials for Parks.

4. MOTION FOR DISCHARGE ON
SPEEDY TRIAL GROUNDS

On September 19, 2022, 2 days before the trial was to start,
Parks moved for absolute discharge, alleging violations of his
statutory and constitutional rights to a speedy trial. The crux of
that motion, as amended, was that the delays that resulted from
the motions to continue and to depose made by his appointed
counsel should not be attributed to him. Parks alleged that
the continuances were “requested and granted without [his]
knowledge, consent, request or authority” and that the court
had not yet ruled on the motions to depose. As such, Parks
claimed that the time to bring him to trial had expired on or
around November 7, 2021, before what he alleged was his first
appearance before the court.

On the following day, September 20, 2022, a hearing was
held on Parks’ motion. At the hearing, the State disputed
Parks’ claim that the delays resulting from the motions made
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by his appointed counsel should not count against him when
determining whether he was brought to trial by the statutory
6-month speedy trial deadline. The State argued that when
the delays attributable to Parks were excluded, there had been
only 49 days of delay in bringing him to trial. However, in
support of those arguments, the State introduced into evidence
exhibits that Parks would argue supported his claim that his
speedy trial rights were violated. Those exhibits showed that
an order to transport Parks to court for the pretrial conference
on August 13, 2021, was canceled, apparently contradict-
ing the court order stating that Parks was present personally
at the August 13 proceeding. The exhibits also showed that
the deposition of one of the two witnesses whom appointed
counsel sought to depose had been completed, even without a
court order on the motions to depose.

Consistent with the evidence described above, Parks’ argu-
ment in support of discharge primarily concerned the court
orders granting his appointed counsel’s motions to continue.
Parks argued that the orders that stated he was present per-
sonally when the motion was made were contradicted by the
record, which he claimed clearly showed that “[he] was never
in court.” Parks similarly argued that there was nothing in
the record to show that his appointed counsel “even requested”
the continuances or that she made the representations about
consulting him recited in the orders. Parks also noted other
issues with the alleged motions to continue, including that
they were not in writing as required under Neb. Rev. Stat.
§ 25-1148 (Reissue 2016). In addition, Parks argued that the
district court was in part responsible for the delay because it
had not ruled on the motions to depose.

Likewise, as to his constitutional rights to a speedy trial,
Parks argued that the reasons for the delay were not known
“because there is no record. There’s no record of good cause.”
Parks also argued that he had asserted his speedy trial rights
at the pretrial conference on November 29, 2021. In addi-
tion, Parks claimed that he was prejudiced by the delay in
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bringing him to trial because during the period of the delay,
the State added a habitual criminal charge and continued to
“prepare and gather more evidence” against him.

The district court overruled Parks’ motion to discharge. As
to Parks’ claims regarding his statutory speedy trial rights, the
court noted that Parks had only recently moved for discharge,
even though, under his theory, the speedy trial clock “ran sev-
eral months ago.” The court agreed with the State that only
49 days had run on Parks’ speedy trial clock. The court found
that the other 453 days of delay in bringing Parks to trial were
attributable to him and that they were thus to be excluded
in determining whether he was brought to trial within the
6-month deadline.

The court attributed a specific number of days of delay to
each of the motions to continue requested by Parks’ appointed
and retained counsels. The court also noted that the motions
to depose filed by Parks’ appointed counsel on November 29,
2021, had “stopped the clock” from that date through the date
set for trial, because they had “never come before the Court
for an order or been withdrawn.” The court mentioned Parks’
pro se motion for personal access to discovery in its recitation
of the facts. However, the court did not attribute any specific
number of excludable days to that motion or include the
motion in its speedy trial calculation.

The court similarly rejected Parks’ claims regarding his
constitutional rights to a speedy trial as “meritless and patently
frivolous.” The court noted that Parks was charged with seven
felony offenses, that he had initially been scheduled for trial
“almost exactly one year from the date the information was
filed,” and that in preparing for trial, Parks’ counsel did what
“any other criminal defense attorney would have done.”

5. INTERLOCUTORY APPEAL
Parks appealed to the Nebraska Court of Appeals, assign-
ing, restated, reordered, and consolidated, that the district
court erred in (1) granting his appointed counsel’s motions
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to continue and then finding that the continuances tolled his
speedy trial rights, (2) finding that any time was excludable
due to his pro se motion for personal access to discovery, (3)
“failing” to rule on the motions to depose and then finding
that the motions tolled his speedy trial rights, and (4) overrul-
ing his motion for absolute discharge on statutory and consti-
tutional speedy trial grounds.

The Court of Appeals affirmed the order of the district
court overruling Parks’ motion for absolute discharge.! The
Court of Appeals began by finding that it lacked jurisdiction
over Parks’ claims regarding his constitutional speedy trial
rights on interlocutory appeal.? The court then found that
Parks’ claims regarding his statutory speedy trial rights were
without merit.

The Court of Appeals recognized that “the record call[ed]
into question that part of the [district] court’s orders that
stated Parks was present for at least two of the hearings.”?
The Court of Appeals also recognized that Parks’ “testimony”
at the pretrial conference on November 29, 2021, contested
the district court’s “findings” that Parks’ appointed counsel
had advised him the continuances would toll his speedy trial
rights and that Parks “made it clear” at that pretrial confer-
ence that he “did not want motions filed” and did not support
deposing the witnesses.*

Nonetheless, the Court of Appeals rejected Parks’ argu-
ment that the district court erred in excluding the delays
that resulted from his appointed counsel’s motions to con-
tinue, because the motions did not comply with § 25-1148
or with other purported requirements and because he did

! State v. Parks, No. A-22-691, 2023 WL 3477425 (Neb. App. May 16,
2023) (selected for posting to court website) (petition for further review
denied June 29, 2023).

2 See, e.g., State v. Moody, 311 Neb. 143, 970 N.W.2d 770 (2022).
3 Parks, supra note 1, 2023 WL 3477425 at *4.
4 Id. at *4, *5.
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not “personally consent” to the continuances.” The Court of
Appeals also rejected Parks’ argument that because the district
court never ruled on the motions to depose, it erred in exclud-
ing the entire time that had elapsed since those motions were
filed.® As to Parks’ claims regarding his pro se motion for
personal access to discovery, the Court of Appeals concluded
that it did not need to resolve that issue because the time asso-
ciated with that motion was also associated with the motions
to continue made by his appointed counsel.

Parks petitioned for further review of the order of the Court
of Appeals. That petition was denied, and on July 10, 2023, the
Court of Appeals issued its mandate. The district court subse-
quently entered judgment on the mandate on July 19.

6. EVENTS AT TRIAL

A jury trial was held from December 11 to 19, 2023. The
only matters from trial at issue in the present appeal are Parks’
“second motion for absolute discharge” and his motion for a
mistrial.” Therefore, the discussion here is limited to those
topics. Other matters from trial are discussed later in the opin-
ion as they relate to the parties’ arguments on appeal.

At the start of the trial, Parks “renew[ed]” his motion for
absolute discharge “for the record and out of an abundance
of caution.” The district court summarily denied the motion
“for the same reasons” that it denied Parks’ initial motion
to discharge.

Subsequently, on the fifth day of trial, Parks moved for
a mistrial based, in part, on evidence of a video found on
Harbour’s phone. The video, which showed an unrelated man
being murdered, came from a website that posts such videos.
However, the State apparently intended to introduce the video
into evidence in support of its theory that Parks shot Harbour
and Hatten because he saw the video on Harbour’s phone and

5 Id. at *4.
® Parks, supra note 1.
7 Brief for appellant at 30.
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believed that Harbour had a role in the murder of Parks’ son.
Parks’ son was shot and killed in Omaha 5 days before Harbour
and Hatten were shot.

In its opening arguments, the State claimed that Harbour
“ha[d] a video on his phone” of a man “being chased and
shot” that was “sort of interacted with” at approximately
7:07 a.m. on July 30, 2020, less than 30 minutes before the
murders of Harbour and Hatten. Later in the trial, the State
elicited testimony from Lee that shortly before the shootings,
Parks and Harbour had looked at “pictures” on Harbour’s
phone while in the hotel room. Lee also testified that imme-
diately after the shootings, Parks told her that he spotted a
“picture . . . of his son’s dead body” on Harbour’s phone and
that he believed Harbour “had something to do with [his] son
getting killed.” After Lee’s testimony, an officer from the
Omaha Police Department (OPD) testified about the murder
of Parks’ son. On cross-examination, Parks seemingly sought
to elicit testimony from the officer about how news cover-
age of the murder of Parks’ son differed from the video on
Harbour’s phone.

Following the officer’s testimony, Parks filed a “Motion
in Limine” to exclude the video and related evidence. Parks
argued that Lee’s testimony concerned “pictures,” and not a
video, and that, as such, there was “no evidence in the record”
that Parks saw the video on Harbour’s phone. The State
opposed the motion, arguing that Lee’s testimony, combined
with an OPD detective’s anticipated testimony that the video
on the phone was “interacted with” at 7:07 a.m. on July 30,
2020, provided sufficient foundation for the video. The dis-
trict court agreed with the State and overruled Parks’ motion.
However, shortly after that ruling, the State recommended that
the court revisit Parks’ motion because it had just discovered
that the video first “appear[ed]” on Harbour’s phone “months
prior” to the shootings and next “appear[ed]” on the phone
at 12:07 p.m. on July 30. The latter appearance was several
hours after Harbour died.
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Parks moved for a mistrial on the ground that the phone had
“apparently been tampered with or handled” after Harbour’s
death. Parks claimed that given the apparent tampering, he
needed to “investigate all the other stuff involved.” However,
the State disputed that there was evidence of tampering, and
subsequent testimony by the detective outside the presence
of the jury revealed that the mistake in time arose from an
error in adjusting between universal and local time that had
just been discovered. The detective also testified that phones
connected to a network can “seek and download data without
user interaction.”

Parks then argued that a mistrial was warranted because
the jury had heard irrelevant evidence regarding the video
that was prejudicial to him. Parks also claimed that a mistrial
was warranted because another OPD detective had testified on
cross-examination that Parks had a “large sum of cash” on his
person when he was arrested that was confiscated by federal
officials. The detective was asked whether “[Parks] was on
probation.” She responded: “Yes, . . . probation or parole.”
Parks claimed that the officer knew that her testimony was
“inadmissible.” Alternatively, Parks asked that the trial be
continued for 30 days so that he could hire his own experts to
review the materials.

The district court overruled Parks’ motion for a mistrial.
The court found that the testimony about the circumstances of
Parks’ arrest was elicited by the defense and was not unfairly
prejudicial. The court similarly found that “the comment” or
“errors” about “the video time” had been “taken care of.”
The State ultimately never offered the video for admission
into evidence.

7. JURY VERDICTS AND SENTENCES
At the close of evidence, the case was submitted to the jury,
which found Parks guilty on all counts. Parks was later found
to be a habitual criminal. Parks was sentenced to life imprison-
ment for each of the murder convictions and additional terms
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of imprisonment for the other convictions, with all sentences to
be served consecutively.

Parks timely appealed. The appeal was placed on our docket
because of the imposition of life imprisonment.®

ITI. ASSIGNMENTS OF ERROR

Parks assigns, restated, that the district court erred by con-
tinuing pretrial conferences without his knowledge and consent
and contrary to his directives to his appointed counsel, based
solely on oral motions to continue, and then finding the con-
tinuances tolled his speedy trial rights and that the Court of
Appeals erred by affirming those errors. Parks also assigns,
restated, that the district court committed plain error in fail-
ing to rule on his motions to depose, resulting in violations of
his statutory and constitutional speedy trial rights. In addition,
Park assigns, restated, that the district court erred in overrul-
ing his “second motion” for absolute discharge, as well as his
motions for personal access to discovery materials and for a
mistrial. Further, represented on appeal by new counsel, Parks
assigns that his appointed and retained trial counsel were inef-
fective in multiple regards, as set forth below.

As an organizational matter, we note that we do not directly
mirror Parks’ assignments of error below. Instead, we consoli-
date Parks’ various claims regarding his statutory speedy trial
rights, as well as those regarding his constitutional speedy
trial rights.

IV. STANDARD OF REVIEW
Parks urges us to apply a plain error standard of review in
assessing his claim regarding the districts court’s “failure”
to rule on the motions to discharge filed by his appointed
counsel.” We decline to adopt such an approach. Instead,
for the reasons set forth below, we find this claim to be
foreclosed under the law-of-the-case doctrine insofar as it

§ See Neb. Rev. Stat. § 24-1106(1) (Cum. Supp. 2024).
° Brief for appellant at 24.
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pertains to Parks’ initial motion to discharge and his statu-
tory speedy trial rights. Similarly, to the extent that the claim
involves Parks’ renewed motion to discharge or his constitu-
tional speedy trial rights, we apply the customary standards of
appellate review set forth below.

[1,2] Our standard of review for constitutional speedy trial
claims mirrors the standard of review we apply in statutory
speedy trial cases: Factual determinations relevant to the claim
are reviewed for clear error while legal determinations are
reviewed de novo.'” Under a clearly erroneous standard of
review, an appellate court does not reweigh the evidence but
considers the judgment in a light most favorable to the suc-
cessful party, resolving evidentiary conflicts in favor of the
successful party, who is entitled to every reasonable inference
deducible from the evidence."

[3,4] Discovery in a criminal case is generally controlled
by either a statute or court rule.'? Therefore, unless granted
as a matter of right under the Constitution or other law, dis-
covery is within the discretion of a trial court, whose ruling
will be upheld on appeal unless the trial court has abused its
discretion.'® An abuse of discretion occurs when a trial court’s
decision is based upon reasons that are untenable or unreason-
able or if its action is clearly against justice or conscience,
reason, and evidence.'*

[5] The decision whether to grant a motion for mis-
trial is similarly within the trial court’s discretion and also
will not be disturbed on appeal in the absence of an abuse
of discretion. "

10 State v. Ramos, ante p. 511, 23 N.W.3d 640 (2025).

1" State v. Rashad, 316 Neb. 101, 3 N.W.3d 325 (2024).

12 State v. Torres Aquino, 318 Neb. 771, 19 N.W.3d 222 (2025).
B 1d.

4 State v. Turner, 315 Neb. 661, 998 N.W.2d 783 (2024).

15 State v. Rush, 317 Neb. 622, 11 N.W.3d 394 (2024), modified on denial of
rehearing 317 Neb. 917, 12 N.W.3d 787.
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[6,7] Whether a claim of ineffective assistance of trial
counsel may be determined on direct appeal is a question of
law.!® In reviewing claims of ineffective assistance of counsel
on direct appeal, an appellate court decides only whether the
undisputed facts contained within the record are sufficient to
conclusively determine whether counsel did or did not provide
effective assistance and whether the defendant was or was not
prejudiced by counsel’s alleged deficient performance. !’

V. ANALYSIS

1. STATUTORY SPEEDY TRIAL RIGHTS

We begin with Parks’ various claims regarding his stat-
utory speedy trial rights. We understand those claims to
encompass the motions to continue and to depose filed by
Parks’ appointed counsel, the district court’s overruling of
Parks’ initial motion for absolute discharge, the Court of
Appeals’ affirmance of the district court’s order, and the
district court’s subsequent overruling of Parks’ renewed or
“second” motion to discharge.'®

(a) Legal Framework

[8,9] The statutory right to a speedy trial is set forth in
§ 29-1207 and Neb. Rev. Stat. § 29-1208 (Reissue 2016)."
Under those statutes, criminal defendants must be brought
to trial by a 6-month deadline.?* However, the statutes also
prescribe that certain periods of delay are excluded when
determining whether the defendant was brought to trial by
the 6-month deadline.?! As is relevant here, those periods
of delay include “the time from filing until final disposition

16" State v. Swartz, 318 Neb. 553, 17 N.W.3d 174 (2025).

7 Id.

18 Brief for appellant at 30.

Y Rashad, supra note 11.

20 See, e.g., State v. Abernathy, 310 Neb. 880, 969 N.W.2d 871 (2022).
21 See § 29-1207(4).
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of pretrial motions of the defendant,”* as well as “[t]he

period of delay resulting from a continuance granted at the
request or with the consent of the defendant.”? If a defendant
is not brought to trial by the 6-month speedy trial deadline,
as extended by any excluded periods, he or she is entitled to
absolute discharge for the offense charged and for any other
offense required by law to be joined with that offense.?*

[10,11] An appeal from the denial of a motion for discharge
under the speedy trial statutes presents a relatively simple
mathematical computation of whether the 6-month speedy
trial clock, as extended by statutorily excludable periods, has
expired before the commencement of trial and does not require
any showing of prejudice.” To calculate the time for speedy
trial purposes, a court must exclude the day the information
was filed, count forward 6 months, back up 1 day, and then
add any time excluded under § 29-1207(4) to determine the
last day the defendant can be tried.*

(b) Claims Regarding Initial Motion for
Discharge Are Foreclosed Under
Law-of-Case Doctrine
Parks claims that the district court erred in overruling
his initial motion for absolute discharge and that the Court

22 See § 29-1207(4)(a). See, also, State v. Nelson, 313 Neb. 464, 984 N.W.2d
620 (2023) (period excludable under § 29-1207(4)(a) commences on day
immediately after filing of defendant’s pretrial motion and ends at final
disposition, which occurs on date motion is granted or denied); State v.
Murphy, 255 Neb. 797, 587 N.W.2d 384 (1998) (motion to depose is
pretrial motion for purposes of § 29-1207(4)(a)).

2 See § 29-1207(4)(b). See, also, State v. Lovvorn, 303 Neb. 844, 932
N.W.2d 64 (2019) (period excludable for continuance under § 29-1207(4)
(b) commences on day immediately after continuance is granted and
includes day on which continuance ends).

2 Rashad, supra note 11.
3 State v. Chase, 310 Neb. 160, 964 N.W.2d 254 (2021).
26 Rashad, supra note 11.
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of Appeals erred in affirming that ruling, because delays
that should not have been attributed to him were improperly
excluded in determining whether he was brought to trial
by the 6-month speedy trial deadline. In particular, Parks
raises various arguments as to why the delays associated with
his appointed counsel’s motions to continue, the motions to
depose, and his pro se motion for personal access to discov-
ery should not have been attributed to him. Parks claims that
insofar as those delays were not attributable to him, the speedy
trial clock actually expired before he first came to court on
November 29, 2021. The State counters that Parks’ claims
regarding the overruling of his initial motion for discharge on
statutory speedy trial grounds are foreclosed under the law-of-
the-case doctrine.

[12,13] The law-of-the-case doctrine reflects the principle
that an issue litigated and decided in one stage of a case should
not be relitigated at a later stage.?” Under the law-of-the-case
doctrine, an appellate court’s holdings on issues presented to it
conclusively settle all matters ruled upon, either expressly or
by necessary implication.?

We agree with the State that under the law-of-the-case
doctrine, Parks cannot relitigate in the present appeal the vari-
ous issues that he seeks to raise insofar as they concern his
initial motion for absolute discharge on statutory speedy trial
grounds. In his prior interlocutory appeal, Parks raised all the
issues regarding the motions to continue filed by his appointed
counsel, the motions to depose, and his pro se motion for per-
sonal access to discovery that he seeks to raise here. The Court
of Appeals ruled against him. Parks then petitioned for further
review of the order of the Court of Appeals, which was denied.
Accordingly, Parks cannot raise those issues in the present
appeal because they were conclusively resolved against him
by an appellate court.

2 In re Estate of Adelung, 312 Neb. 647, 980 N.W.2d 415 (2022).
8 1d.
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Our conclusion here is dispositive as to Parks’ assignment
that the district court erred by continuing pretrial conferences
without his knowledge and consent and contrary to his direc-
tives to his appointed counsel, based solely on oral motions to
continue, and then finding the continuances tolled his speedy
trial rights and that the Court of Appeals erred by affirming
those errors.

(c) Parks Waived Speedy Trial Rights
With Initial Motion to Discharge
and Subsequent Appeal

Parks also argues that the district court erred in overrul-
ing his renewed motion at the start of the trial for absolute
discharge on statutory speedy trial grounds. While Parks can
be seen to raise many of the same arguments here about the
motions to continue and to depose that he raised in conjunc-
tion with his initial motion to discharge, underlying all those
arguments in his belief that “the motions to depose filed
[in] his case do not toll his speedy trial clock indefinitely,
and that, at a minimum, his speedy trial clock should have
resumed” after his interlocutory appeal.”” Parks claims that
had the clock restarted after the appeal, he would have been
entitled to absolute discharge because when the 49 days of
delay that the district court found were attributable to the
State before the interlocutory appeal are added to the 145
days of delay that Parks claims should be attributed to the
State after the interlocutory appeal, he was not brought to
trial within 6 months of the indictment. The State, on the
other hand, maintains that under State v. Mortensen,*® Parks
waived his statutory right to a speedy trial before he made his
renewed motion for discharge.

[14] We agree with the State that Parks waived his statu-
tory speedy trial rights under § 29-1207(4)(b). In Mortensen,
we concluded that a motion to discharge is a request for

2 Brief for appellant at 30.
30 State v. Mortensen, 287 Neb. 158, 841 N.W.2d 393 (2014).
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a continuance because it requires the court to dispose of
the motion before a trial can be commenced.?' As such, we
reasoned that motions to discharge, like other requests to
continue, can result in a waiver of the defendant’s speedy
trial rights under § 29-1207(4)(b).* Subsequently, in State v.
Riessland,> we explained that under Mortensen, a defendant
permanently waives his or her statutory speedy trial rights
under § 29-1207(4)(b) when an ultimately unsuccessful motion
for discharge results in the continuance of a timely trial to a
date outside the statutory 6-month period, as calculated on
the date the motion for discharge was filed. The continuance
resulting from Parks’ initial motion for discharge and the sub-
sequent appeal, followed by the petition for further review, had
such an effect.

Without excludable days, the trial deadline would have
been November 7, 2021 (given an information filed on May 7,
2021). But the various motions filed by Parks’ appointed and
retained trial counsel resulted in 453 excludable days and a
new speedy trial date of February 3, 2023. Parks’ trial was ini-
tially rescheduled for September 21, 2022, which was within
the statutory 6-month period, taking into consideration the
excludable days. However, Parks’ unsuccessful initial motion
for discharge, coupled with his unsuccessful appeal of the
overruling of that motion, resulted in his trial date being con-
tinued well beyond February 3, 2023. The Court of Appeals
did not issue its decision until May 16, 2023, and Parks then
petitioned for further review of that decision. Accordingly,
Parks permanently waived his statutory speedy trial rights
under § 29-1207(4)(b) and had no such rights to assert when
he renewed his motion for absolute discharge at the trial on
December 11, 2023.

3 Id.
2 1d.
33 State v. Riessland, 310 Neb. 262, 965 N.W.2d 13 (2021).
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Parks attempts to avoid this conclusion by arguing that
“[t]he rule in Mortensen should not be absolute, but [instead]
should account for exceptional cases such as this.”3* However,
the rule set forth in Mortensen and Riessland is based on
the plain language of § 29-1207(4)(b). As amended in 2010,
that section prescribes, in relevant part, that “[a] defendant is
deemed to have waived his or her right to speedy trial when
the period of delay resulting from a continuance granted at the
request of the defendant or his or her counsel extends the trial
date beyond the statutory six-month period.” The statute does
not provide for any exceptions, even in purportedly excep-
tional cases, and it is not our role to read such exceptions into
the statute.®® The cases that Parks cites for the proposition that
“the speedy trial clock resumes following the conclusion of
[an] interlocutory appeal”? predated the 2010 amendments to
§ 29-1207(4)(b) and are therefore inapposite under the facts
and circumstances of this case.?’

[15] Because Parks permanently waived his speedy trial
rights under § 29-1207(4)(b) before he renewed his motion
to discharge, the district court did not err or abuse its discre-
tion in overruling that motion. For the sake of completeness,
we note that our conclusion here is dispositive as to Parks’
arguments that the State failed to meet its burden to prove the
existence of an excludable period of time and that the district
court did not engage in the required analysis or calculate
his speedy trial date when overruling his renewed motion to
discharge. Once a defendant has waived his or her statutory
right to a speedy trial, an exact calculation of days remaining

34 Reply brief for appellant at 5.

35 State v. Perry, 318 Neb. 613, 17 N.W.3d 504 (2025) (it is not within
province of courts to read meaning into statute that is not there or to read
anything 