


















STATE OF NEBRASKA
DEPARTMENT OF HEALTH AND HUMAN SERVICES

DIVISION OF PUBLIC HEALTH

STATE OF NEBRASKA ex rel. DOUGLAS
J. PETERSON, Attorney General,

)

)

)

)

)

)

)

)

)

)

171444 MD

Plaintiff, AMENDED PETITION FOR:
DISCIPLINARY ACTION AND

TEMPORARY LICENSE
SUSPENSION

REGINALD A. BURTON, MD,

Defendant.

The Plaintiff alleges as follows:

ALLEGATIONS COMMON TO ALL CAUSES OF ACTION

1. Jurisdiction is based on Neb. Rev. Stat. SS 38-176 and 38-183 and 38-186

(Reissue 2016).

2. At all times relevant herein, the Defendant, Reginald A. Burton, MD, has

been the holder of a license (#22202) issued by the Department of Health and Human

Services Division of Public Health ("Department") to practice as a physician.

3. The Department is the agency of the State of Nebraska authorized to

enforce the provisions of the Uniform Credentialing Act regulating the practice of medicine

and surgery.

4. The Nebraska Board of Medicine and Surgery considered the investigation

of this matter and made recommendations to the Attorney General to file disciplinary

proceedings against the Defendant's license to practice as a physician in Nebraska.

5. At all times relevant herein, Defendant provided medical services as a

physician specializing in trauma and orthopedics. All of the Defendant's medical services

were all provided at B.M.C., Lincoln, Nebraska.
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6. ln December, 2011, the Defendant completed a three day continuing

education course at T.C.P.H., Nashville, Tennessee, entitled "Maintaining Proper

Boundaries".

7. In December, 2012, the Defendant submitted to a fitness to practice

evaluation through A.A., Lawrence, Kansas. The evaluator opined that the Defendant was

fit to practice so long as he agreed to actively participate in the recommendations províded

which included entering into an intensive, longitudinal group and individual professional

coaching process to address the issues in the report.

8. On January 6, 2014, the Defendant entered into an Assurance of

Compliance with the Nebraska Attorney General, wherein he agreed to maintain

professional boundaries with patients, as well as follow any

recommendations/requirements/restrictions of his employment and any treatment

providers.

L B.M.C. placed the Defendant's privileges on "precautionary suspension" on

October 5, 2016, due the Defendant's alleged failure to adhere to a requirement that he

have another health care provider be present in the room during patient examinations,

failure to maintain appropriate professional boundaries, and possible narcotic prescription

issues.

10. From October 8,2016, through October 11,2016, the Defendant submitted

to an evaluation at P.R.C., Lawrence, Kansas. At the conclusion of the evaluation, the

Defendant was not cleared to return to the practice of medicine. P.R.C. recommended an

i ntensive residentia l-based professional's prog ram.
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11. The Defendant was admitted for the recommended intensive residential-

based professionals program at P.R.C., Lawrence, Kansas, from October 15, 2016,

through January 19,2017. The Defendant's records include the following information:

a. He admitted to having "fuzzy boundaries" and "dual relationships" in which

he was both the patients'doctor and personalfriend;

b. The Defendant recognized that young, helpless persons, particularly males,

were "triggers" for him that resulted in dual relationships as both the
patients' doctor and personal friend;

c. The Defendant is vulnerable to falling back into old patterns of behavior
during times of emotional distress; and

d. The Defendant agreed to participate in regular individual therapy with a
psychotherapist knowledgeable in sexual boundary issues'

12. The Defendant's coworkers at B.M.C., who were all healthcare

professionals, reported the following:

a. The Defendant had numerous young adult males visit him at his B.M'C.

office and shadow him at the facility; some of these visitors were former
patients;

b. The Defendant assigns himself to the medical care of young adult male
patients between the ages of 18 and25 before clinic begins in the morning;

c. The Defendant performs genital exams when there is no injury to the area

and performs more lower abdomen/pelvic exams than medically necessary;

d. The Defendant "flicked" a patient's penis to check the patient's neuro status

while the patient was unconscious and intubated; this is not a standard
method utilized by trauma physicians to check a patient's neuro status;

e. The Defendant frequently and repeatedly insisted on personally inserting a

Foley catheter in young adult male patients, regardless of a medical need

for a catheter;

f. The Defendant assisted young adult male patients with urination; the

Defendant often requested all other staff to leave the room during this time;

g. The Defendant performed a digital rectal exam on a conscious head injury
patient which was not medically indicated; the Defendant asked staff to
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leave the room prior to performing the exam; one health care professional
returned and witnessed the exam;

h. The Defendant provides his personal cellular phone number to young adult
male trauma patients;

i. The Defendant continues to see young adult male trauma patients in his

B.M.C. office and/or clinic for a much longer period of time than other
trauma and orthopedic providers at B.M.C.;

j The Defendant frequently reports to B.M.C. during on-call hours when he is
not the physician on call following notification that a young adult male is at
or enroute to B.M.C. for emergency care;

k. The Defendant at times instructed nursing staff to administer Versed to
young adult male patients before inserting a catheter; the Defendant then
requested all staff to leave the room; other physicians do not use Versed
prior to inserting a catheter;

l. The Defendant intentionally caused contact between his ungloved
hand/hands and a patient's penis in approximately September,2016, while
removing a blood clot from the patient's leg; this patient was unconscious;

m. The Defendant asks young adult male patients questions of a sexual nature,
including "how often do you have sexual intercourse with your girlfriend" and
"do you get an erection when you're angry" which are not medically relevant;

n. When treating patients with spinal cord injuries (quadriplegic or paraplegic)
the Defendant purchases and provides "sex toys" to assist those patients
resume sexual intercourse;

o. The Defendant entered the surgical suite during a patient surgery wherein
the patient was undergoing a hip or pelvis fracture repair performed by

another Surgeon; the Defendant announced he was "stamping out STD's"
and proceeded to cauterize suspected condylomas on the patient's penis;

p. The Defendant frequently took photographs of the genitalia of young adult
males without consent using his personal cell phone;

q. The Defendant had photographs saved on his B.M.C. computer network of
young adult males without shirts on that appear to have no medical purpose;
some of these photographs were taken in his home and others were taken
in his B.M.C. office with the door closed; and

r. The Defendant had numerous pictures of male genitalia and at least one
picture of a male performing a sexual act on himself saved on the B.M.C.
computer network; some of the photographs have no medical purpose.
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13. The Defendant informed a Department lnvestigator that he had medical

records for Patients A, O, L, Q, who were not treated at B.M.C. The Defendant agreed to

provide these records to the Investigator. The Defendant did not provide the requested

records to the Department.

14. The Defendant failed to meet the standard of care in prescribing

medications to patients which were not documented in and/or not supported by the B.M.C.

patient records, to wit:

a. A, a male born in 1995, filled the following prescriptions written by the
Defendant:

i. Amphetamine/Dextro Combo 20 mg, #30; a Schedule ll controlled
Substance, filled on:

1. December 9,2014; April 26, 2015; October 22,2015; January
17, 2016; March 21, 2016; May 1 5, 2016; September 25,
2016, and October 8, 2016;

ii. Salicylic AC 28.5% Sol., #10, filled on:

1. 1t9116

iii. Vyvanse 30 mg, #30, a Schedule ll controlled substance, filled on:

1. December 9,2014; April 1,20161' May 15,2016; June 20,

2016; June 25, 2016; June 30, 2016; September 25, 2016,
and October 8, 2016.

b. The Defendant provided care for Patient B, a male born in 1984, in

September,2012, at which time the Defendant diagnosed Patient B with
"Gynecomastia" and noted a "breast lump" in the patient record. There were
no medical records indicating the Defendant performed a patient exam or
continued treatment after October, 2012. Patient B filled the following
prescriptions written by the Defendant which are not documented in the
B.M.C. patient medical record:

i. Dextro-Amphetamine/Amphetamine 30 mg, #60, a Schedule 1l

controlled substance, filled on:

1. November 20,2014; December 18,2014; January 19,2015;
February 18,2015; March 17,2015; April 16,2015; May 13,
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2015; June 13, 2015; July 10, 2015; August 10, 2015;
September 10, 2015; October 9,2015; November 4,2015;
December 4,2015; December 30, 2015; January 30, 2016;
February 29,2016; March 29,2016; April 26, 2016; May 26,
2016; June 22,2016; July 23,2016; August 21,2016, and
September 20,2016.

c. The Defendant provided trauma care to Patient C, a male, born in 1990, in

October, 2010. There is no documentation in Patient C's B.M.C. medical
records indicating the Defendant provided additional care after October,
2010. Patient C subsequently filled the following prescriptions written by the
Defendant:

i. Cyclobenzaprine 10 mg, #30;

1. February 25,2016, and April 11,2016;

ii. D-Amphetamine Salt Combo 10 mg, #60, A Schedule ll controlled
substance on:

1. April 1 1,2016; June 14,2016, and August 16,2016'

d. The Defendant provided trauma care for Patient D, a male born in 1991,

beginning in June, 2010. The Defendant last saw Patient D in thetrauma
clinic for follow-up care in October,2O10. Patient D's prescription profiles

indicate he filled the following prescriptions written by the Defendant which
are not documented in or supported by the B.M.C. patient record:

i. Vyvanse 50 mg, #30, a Schedule ll controlled substance, filled on:

1. November 10,2014; December 30,2014; February 15,2015;
March 13,2015;April 30,2015; June 22,2015; July 24,2015;
August 14,2015; October 16,2015; November 25,2015, and
March 9,2016;

¡i. Tamoxifenl0 mg, #30 filled on:

1. October 20,2015; and

iii. Doxycylcine Hyclate 100 mg, #28, filled on

1. November 10,2014.

The Defendant provided care for Patient E related to Patient E's knee on

April 5, 2013. Patient E's B.M.C. medical records do not indicate the
Defendant provided care for Patient E at any time after April 5, 2013, or for
any other medical reason. Patient E's prescription profiles indicate Patient

e
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E filled prescriptions written by the Defendant, which are not documented
in the B.M.C. patient record, for Tamoxifen, 20 mg, #30, on January 18,

2016, and September 1,2016.

f. The Defendant provided trauma care to Patient F, a male born in 1991, in

July, 2014. The B.M.C. medical records do not indicate the Defendant
provided medical care for Patient F at any time after Ju|y,2014. Patient F's
prescription profile demonstrates he filled the following prescriptions written
by the Defendant, which are not documented in or supported by the B.M.C.
patient record:

i. D-Amphetamine Salt Combo,20 mg, #60, A Schedule ll controlled
substance:

1. November 12,2014; January 26,2015; and February 17,

2015;

ii. D-Amphetamine Salt Combo, 30 mg, #60, A Schedule ll controlled
substance:

1. June 11,2015; August 20,2015; and November 22,2015;

i¡¡. Sertraline, 50 mg, #30:

1. November 12,2014; December 9,2014; and January7,2015;

iv. Sertraline, 100 mg, #60 on the following dates:

1. June 11,2015; July 18,2015; August 14,2015; September
27,2015; October 27,2015; November 28,2015; January 4,

2016; February 3,2016; March 7,2016; April 11,2016; May
11,2016; July 2,2016;August 19,2016; November 17,2016;
and February 6, 2017;

v. Tamoxifen, 20 mg, #30:

1. June 11, 2015; July 18, 2015; August 14, 2015; and
September 13,2015; and

vi. Doxycycline Hyclate 100 mg, #15

1. November 22,2015.

The Defendant provided care for Patient G, a male born in 1989, on

December 11,2012, for "chest wall pain". The B.M.C. medical records do

not indicate any additional care provided for Patient G after December,
2012. Patient G's prescription profiles indicate he filled prescriptions for
Valacyclovir I gm, written by the Defendant, for the following quantities on

g
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the following dates which are undocumented and unsupported by the
patient record:

i. #45 December2,2014; January 13,2015;

ii. #21:March 16,2015;April 17,2015; May 18,2015; June 4,2015;
July I 3,2015; August 9,2015; September 9, 2015; October 7,2015;
November 5, 2015; December 7, 2015; December 17, 2015, and

December 31,2015; and

iii. #30: February 8, 2016; March 16,2016; April 21,2016; May 15,

2016 June 15,2õ16; July 19,2016;August 21,2016; September20,
2016; November 23,2016, and December 27,2016'

h. The Defendant provided trauma care for Patient H, a male born in 1982, in
2003. The Defendant provided care for Patient H again in February,2013,
for a fractured hand in February,2013. The Defendant did not provide care
for Patient H again after February,2013. Patient H's prescription profiles

indicate he filled the following prescriptions written by the Defendant while
Patient H resided in California which are not supported by or documented
in the B.M.C. patient record:

i. Cyclobenzaprine 10 mg, #50, on January 13,2016; and

ii. Methylprednisolone 4 mg, #21, on April 26, 2016.

The Defendant provided trauma care for Patient J, a male born in 1987,
beginning in February,2OO9, continuing through Ju|y,2010. The Defendant
agàin provided care for Patient J in August, 2011, after Patient J had a
seizure, at which time he prescribed Keppra, (generic name
"Levetiracetam") 500 mgs. Patient J's prescription profile indicates he filled
the following prescriptions while living in Arizona, written by the Defendant,
which are not supported by or documented in the B.M.C. medical record:

i. Levetiracetam 500 mg, #60 filled on

1. December 13,2014; January 17,2015; February 21,2015i
March 21,2105;April 18,2015; May 23,2015; June 20,2015;
July 1 8,2015;August 15,2015; September 11 ,2015, October
18,2015; and

2. November 15,2015;

¡i. Levitiracetam 500 mg, #180 filled on
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1. December 21, 2015; March 17, 2016; June 14, 2016;
September 10,2016, and November 28,2016.

The Defendant provided no medical records for Patient L, a male born in
1986. Patient L filled the following prescriptions written by the Defendant
while residing in California:

i. Tramadol, 50 ffig, a Schedule lV controlled substance

1 . #50, filled on January 5,2016; and #100, filled on February 9,

2016;

¡i. Carisoprodol 350 Í'tg, a Schedule lV controlled substance

1. #50, filled on January 6,2016;

iii. Modafinil, 200 mg, a Schedule lV controlled substance

1 . #30, filled on May 23,2016; #30, filled on August 2,2016, and
#30, filled on November 4, 2016.

k. The Defendant provided trauma care to Patient M, a male patient born in
1995, in November and early December,2014. Patient M filled the
prescriptions written by the Defendant, which are not documented in nor
supported by the B.M.C. patients' record, for Tamoxifen, 10 mg's, #30, on

December 29,2015; and Tamoxifen, 20 mg's, #30, on March 26,2015, May
26,2015, January 20,2016, and March 1,2016.

l. The Defendant provided trauma care to Patient N, a male born in 1990, from
September to November, 2008. The Defendant again provided care for
Patient N in February,2012,1or a shoulder injury. The Defendant provided

care in May,2013, for a sports related injury; there are no additional medical
records indicating the Defendant provided care for Patient N after May,

2013. Patient N's prescription profiles indicate he filled the following
prescriptions written by the Defendant, which are not supported by nor
documented in the B.M.C. patient record:

i. Vyvanse (also called "amphetamine"), 50 mg, #30, filled on:

1. February 19,2015; March 16,2015; May 27,2015; November
2, 2015; September 12, 2015; February 14, 2016, and
January 10,2016.

m. The Defendant did not provide a medical record for Patient O, a male born
in 1995. Patient O filled the following prescriptions written by the Defendant:
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i. Tamoxifen, 20 mg: #60 filled on June 5,2015; # 6 filled on July 5,

2015; #54 filled on July 8,2015; and #60 filled on August 10,2015.

n. The Defendant provided trauma care for Patient P, a male born in 1983, in
April, 2008, and again in October, 2009. On October 12, 2015, Patient P

filled the following prescriptions written by the Defendant which are not
supported by nor documented in the patients' medical record:

i. Lidocaine 5o/o patch, #30, on October 12,2015; and

i¡. Valacyclovir I gm, #20, on January 14,2016

o. The Defendant did not provide a medical record for Patient Q, a female
patient. Patient Q filled prescriptions written by the Defendant for Citalopram
20 mg, #30, on the following dates: February 23, 2015; June 28,2015;
August 5, 2015; September 29, 2015; November 18, 2015; January 26,
2016; February 26,2016;April 13,2016; and June 28,2016. Patient Q filled
prescriptions for Citalopram 20 mg, #90, written by the Defendant, on
August 2,2016, and November 23,2016.

During an interview with a Department investigator on April 7, 2017, the15

Defendant admitted to using a hyfrecator, found in his office, to remove genitalwarts from

two B.M.C. trauma patients. The Defendant admitted that he made no documentation in

the patients' B.M.C. medical records for these. The Defendant further stated:

a. He saw past patients in his office with the door closed without a chaperone;

b. His"fuzzy" prescribing practices were due to wanting to help these patients;

and

c. The Defendant has been trained in diagnosing post-traumatic stress

d isorder and attention deficiUattention deficit hyperactivity d isorder.

FIRST CAUSE OF ACTION

16. Paragraphs 1 through 15 are incorporated herein by reference.

17. Neb. Rev. Stat. $ 38-178(6)(d) (Reissue 2016) provides that a professional

license may be disciplined for practice of the profession in a pattern of negligent conduct.
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18. The Defendant's conduct above in Paragraphs 12 through 15 set forth

above constitutes the practice of the profession in a pattern of negligent conduct which is

grounds for discipline.

SECOND CAUSE OF ACTION

19. Paragraphs I through 18 are incorporated herein by reference.

20. Neb. Rev. Stat. $ 38-178(23) (Reissue 2016) provides that a professional

license may be disciplined for unprofessional conduct as defined in section 38-179

(Reissue 2016).

21. Neb. Rev. Stat. $ 38-179 (Reissue 2016) defines unprofessional conduct as

"any departure from or failure to conform to the standards of acceptable and prevailing

practice of a profession... (15) such other acts as may be defined in rules and regulations."

22. The Regulations Governing the Licensure of Medicine and Surgery and

Osteopathic Medicine and Surgery, 172 NAC 88-010.02 (2013), define unprofessional

conduct as "any departure from or failure to conform to the standards of acceptable and

prevailing practice of medicine and surgery or the ethics of the profession, regardless of

whether a person, patient, or entity is injured, but does not include a single act of ordinary

negligence. Unprofessional conduct also means conduct that is likely to deceive or

defraud the public or is detrimentalto the public interest. Unprofessional conduct includes

but is not limited to: ... (32) Conduct or practice outside the normal standard of care in

the State of Nebraska which is or might be harmful or dangerous to the health of the

patient or the public, not to include a single act of ordinary negligence".

23. The Defendant's conduct set forth above in paragraphs 12 through 15

constitutes unprofessional conduct which is grounds for discipline.
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THIRD CAUSE OF ACTION

24. Paragraphs 1 through 23 are incorporated herein by this reference.

25. Neb. Rev. Stat. $ 38-178(2) (Reissue 2016) provides that a professional

license may be disciplined for immoral or dishonorable conduct evidencing unfitness to

practice the profession in this state.

26. The Defendant's conduct as set forth above constitutes immoral or

dishonorable conduct and is grounds for discipline.

FOURTH CAUSE OF ACTION

27 . Paragraphs 1 through 26 are incorporated herein by this reference.

28. Neb. Rev. Stat. $ 38-178(23) (Reissue 2016) provides that a professional

license may be disciplined for unprofessional conduct as defined in section 38-179.

29. Neb. Rev. Stat. $ 38-179 (Reissue 2016) defines unprofessional conduct as

any departure from or failure to conform to the standards of acceptable and prevailing

practice of a profession or the ethics of the profession, regardless of whether a person,

consumer, or entity is injured, or conduct that is likely to deceive or defraud the public or

is detrimental to the public interest, including but not limited to... (10) failure to keep and

maintain adequate records of treatment or service.

30. 172 NAC 88-010.02(10) of the Regulations Governing the Licensure of

Medicine and Surgery and Osteopathic Medicine and Surgery (2013) defines

unprofessional conduct as any departure from or failure to conform to the standards of

acceptable and prevailing practice of medicine and surgery or the ethics of the profession,

regardless of whether a person, patient, or entity is injured, but does not include a single

act of ordinary negligence. Unprofessional conduct also means conduct that is likely to
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deceive or defraud the public or is detrimental to the public interest. Unprofessional

conduct includes but is not limited to... (10) failure to keep and maintain adequate records

of treatment of service. Adequate records means legible medical records containing, at a

minimum, sufficient information to identify the patient, support the diagnosis, justify the

treatment, accurately document the results, indicate advice and cautionary warnings

provided to the patient and provide sufficient information for another practitioner to

assume continuity of the patient's care at any point in the course of treatment, and, when

investigative or unproven therapies are utilized, the records must include written informed

patient consent.

31. The Defendant's failure to keep and maintain an adequate record for all

Patients set forth above sufficient to support a diagnosis and justify treatment, indicate

advice and cautionary warnings provided to the patient and to provide sufficient

information for another practitioner to assume continuity of the patient's care at any point

in the course of treatment constitutes unprofessional conduct and is grounds for

discipline.

FIFTH CAUSE OF ACTION

32. Paragraphs 1 through 31 are incorporated herein by reference.

33. Neb. Rev. Stat. $ 38-178(23) (Reissue 2016) provides a professional

license may be disciplined for unprofessional conduct as set forth 38-179.

34. Neb. Rev. Stat. $ 38-1179 (Reissue 2016) defines unprofessional conduct

as any departure from or failure to conform to the standards of acceptable and prevailing

practice of a profession or the ethics of the profession,... including but not limited to, ...

(23) such other acts as may be defined in rules and regulations.
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35. 172 NAC 88.010.02(19) of the Regulations Governing the Licensure of

Medicine and Surgery and Osteopathic Medicine and Surgery Q013) defines

unprofessional conduct as "refusalto cooperate orfailure to furnish requested information

during a licensing or discipline investigation by the Department".

36. The Defendant's failure to provide medical records of Patient's A, L, O, and

Q constitutes a refusal to cooperate during a licensing or discipline investigation and is

grounds for discipline.

PRAYER FOR RELIEF

WHEREFORE, the Plaintiff prays that the Chief Medical Officer temporarily

suspend the Defendant's license to practice as a physician pursuant to Neb. Rev. Stat. $

38-183 (Reissue 2016), set this matter for hearing, enter an order for appropriate

disciplinary action pursuant to Neb. Rev. Stat. S 38-196 (Reissue 2016), and tax the costs

of this action to the Defendant.

STATE OF NEBRASKA, ex rel.
DOUGLAS J. PETERSON,
Attorney General,
Plaintiff,

DOUGLAS J. PETERSON,
#18146

Attorney General

BY

By:
, #24421

Assistant rney General
2115 State Capitol
Lincoln, NE 68509-8920
(402) 471-1815

Attornevs for

Mi L

44-453b.1-6
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STATE OF NEBRASKA 
DEPARTMENT OF HEALTH AND HUMAN SERVICES 

 
 

STATE OF NEBRASKA ex rel. DOUGLAS )  
J. PETERSON, Attorney General,  )        171444 MD 
      )   
   Plaintiff,  )  NOTICE OF HEARING 
      ) 
  vs.    )  
      ) 
BURTON, REGINALD,   )  
      )   

Defendant.  ) 
 

 
 A Petition for Disciplinary Action and Temporary License Suspension was filed 
with the Director on August 3, 2017, in the above captioned matter. 
 
 The Director has set this matter presented by said Petition for hearing on –
Tuesday, August 15, 2017 at 1:00 PM Central Time. Report to the DHHS Division of 
Public Health hearing room located in the Gold’s Building, 1033 O Street, Suite 113, 
Lincoln, Nebraska. 
 
 You shall have the opportunity to appear and defend against said Petition at said 
time and place. You are further notified that you may present such witnesses and such 
evidence at said time and place as you may care to present in answer to the charge of 
said Petition and that you may be represented by legal counsel at said hearing. Hearings 
are conducted according to Neb. Rev. Stat. §§ 38-186, 38-196 and 84-901 et seq., and 
the Rules of Practice and Procedure to the Department, 184 NAC 1, (a copy of which 
can be obtained from http://www.dhhs.ne.gov). If auxiliary aides or reasonable 
accommodations are needed for participation in the hearing please call the Hearing 
Office, (402) 471-7237, or for persons with hearing impairments (402) 471-9570 TDD, or 
the Nebraska Relay System, 711 TDD, prior to the hearing date. 
 
 DATED this 4th day of August, 2017. 

 
 
 
 
       _______________________ 
       Susan Strohn 
       Hearing Officer  
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